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UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF FLORI DA

ANDREA ROSSI and LEONARDO
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THOVAS DARDEN;, JOHN T. VAUGHN,

| NDUSTRI AL HEAT, LLC, | PH
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CORPORATI ON,

14
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J.M PRODUCTS, |NC. ; HENRY
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)
)
)
18 | FULVI O FABI ANl ; and JANMES )
)

)

)

BASS,
19
Third-Party Defendants.
20
21 Vi deot aped Deposition of
THOVAS DARDEN
22 (Taken by Plaintiff)
3509 North Haworth Drive, Suite 403, Raleigh, North Carolina

23

February 16, 2017
24 Reported in Stenotype By

Leslie Christian

25 Transcri pt produced by conputer-aided transcription
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APPEARANCES:
ON BEHALF OF PLAI NTI FFS:

PERLMAN, BAJANDAS, YEVOLI & ALBRI GHT, P.L.
BRI AN CHAI KEN, ESQ

JOHN W ANNESSER, ESQ

283 Cat al oni a Avenue

Second Fl oor

Coral Gables, Florida 33134

(305) 337-0781

bchai ken@byal aw. com

j annesser @byal aw. com

FOR THE DEFENDANTS:
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M LLER FRI EL, PLLC

BERNARD P. BELL, ESQ

1200 New Hanmpshire Ave, NW
Sui te 800

11 Washi ngton, D.C. 20036
(202) 760- 3158

12 Bell B@aM |l erFriel.com

[
o

13 ON BEHALF OF THI RD- PARTY DEFENDANTS
J.M PRODUCTS, |INC., HENRY JOHNSON, and JAMES BASS:

14
ARAN, CORREA & GUARCH, P. A

15 FERNANDO S. ARAN, ESQ (Via tel econference)
225 University Drive

16 Coral Gables, Florida 33134-6732
(305) 665- 3400

17 faran@cg-1 aw. com

18 ON BEHALF OF THI RD- PARTY DEFENDANTS
FULVI O, and UNI TED STATES QUANTUM LEAP, LLC:

19
RUDOLFO NUNEZ, P. A

20 RUDOLFO NUNEZ, ESQ.
255 University Drive

21 Coral Gables, Florida 33134-6732
(305) 665- 3400

22 rnunez@cg-| aw. com

23 ALSO PRESENT:

24 M CHAEL KI RBY, CLVS
DR. ANDREA ROSSI
25
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STI PULATI ONS
|, Leslie Christian, being a court

reporter and a Notary Public in and for the state of
North Carolina, was appoi nted comm ssi oner by consent
to record the deposition of THOVAS DARDEN, on
February 16, 2017 beginning at 9:08 a.m, at
CaseWr ks, |ocated at 3509 Haworth Drive, Suite 403,
Ral ei gh, North Caroli na.

THE VI DEOGRAPHER: W are on the

© 00 N o o B~ W N P

=
o

record at 9:08 a.m This is the videotaped deposition

[
[N

of Thomas Darden in the natter of Andrea Rossi, et al.,

=
N

vs. Thomas Darden, et al. This deposition is being
held in the offices of CaseWrks at 3509 Haworth Drive,
Suite 403 in Raleigh, North Carolina 27609, on February
16, 2017.

e e e
o 0~ W

The court reporter is Leslie

|
\l

Christian, the videographer is Mchael Kirby, both wth
CaseWr ks.

e
©

Woul d counsel please introduce

N
o

t hensel ves.

N
=

MR. CHAI KEN: Yes, good norning.

N
N

Brian Chai ken on behalf of plaintiffs. | may be joined

N
w

by Jonat han Annesser on the phone.

MR BELL: Bernard Bell for the

N N
(62 NN

def endants including M. Darden.
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MR ARAN: Fernando Aran on behal f of
third-party defendant J.M Products, Henry Johnson and
Janmes Bass.

MR. NUNEZ: Also on the phone this is
Rudy Nunez on behal f of Ful vio Fabiani and United
States Quantum Leap, LLC. |1'mgoing to be goi ng back
on the phone in a couple of m nutes.

THE VI DEOGRAPHER: Court Reporter,

© 00 N o o B~ W N P

pl ease swear in the w tness.

o
=

PROCEEDI NGS

=
N

Wher eupon,

=
w

THOVAS DARDEN,

[HEN
SN

havi ng been duly sworn by the Notary Public, was

=
o1

exam ned and testified as foll ows:
DI RECT EXAM NATI ON BY
MR. CHAI KEN:

e
o N O

Q Good norning, M. Darden. Could you pl ease

=
(e}

state your nanme and spell your |ast nane for the

N
o

record.

N
=

Thomas F. Darden, D-a-r-d-e-n.

N
N

And where do you currently |ive?

I n Ral ei gh.

N
N

Can you pl ease provide your address.

My -- well, 111 East Hargett Street,

N
w
> O > O »

N
(6]
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1|you recall speaking to?

2 A | don't renenber the specifics. | renenber

3(they didn't want to do it.

4 Q And did they ever explain to you why

5(they didn't want to sign this?

6 A No, we were -- we were confused about that.

7 Q |s there any reason that you're aware of

8|/today as to why they would not want to sign?

9 A | don't renmenber the conversations around
10|that. | think J.T. m ght have been the one talking to
11|t hem
12 Q Did you have discussions with Dr. Rossi
13 |about Anpenergo's refusal to sign it?

14 A Yes, we did.

15 Q And what were those conversations?

16 A Well, they said, "Well, they didn't sign.
17 |So, you know, | guess that deal is off or can't do

18 |t hat . "

19 Q So after that conversation took place did
20 |you say, "Hey, listen, Anpenergo didn't sign. The

21 |license agreenent says you guys start the test as soon
22 |as you get -- as soon as the equi pnent arrives;

23 |therefore, you're in breach"?

24 A. Yes. W said, "W don't owe you -- you

25 know, sorry. You mssed the date. They don't agree to
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l|this so what are we going to do." W said to him "W
2|would | ove to pay you sone nore noney if we had
3|technol ogy that worked. So why don't you think of sone
4 |other kind of test that we could do. W're willing to
5|/pay you noney if you -- if we can build devices and we
6 (can operate those devises. W don't care howlong it
7lisreally.” | nean, we care a little bit but, you
8|know, we're willing to be very nall eable about that.
9/"Let's build sonme devices. Let's get sonething
10 joperating." You know, but, | nean, the agreenent
11 |speaks for itself.
12 Q Did you put that -- that subsequent offer
13|in witing?
14 A. | don't know. | nean, it was -- did we say
15/to himin witing sonewhere, "W can't build these
16 junits. W want to build these units. Help us build
17 [these units. Let's get sonmething going.”" | don't know
18 |but we -- I"'msure that we said to him "Andrea, the
19 |[problemis not noney. W're happy to pay noney if we

N
o

have technol ogy that works. W don't have technol ogy

N
=

that works. Help us get sone technol ogy working

N
N

somewhere and we're happy to pay you sone noney."

N
w

Q Right. But did you ever say in witing,

N
N

"Hey, listen, the tine for the test has now cone and

N
(6]

gone. W need to reach sone other arrangenent. W're
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happy to pay you noney, but it's got to be under
different terns"?

MR, BELL: bjection to form

THE WTNESS: | don't renenber
specific witing about that. You know, we were in the
same office so we tal ked about a lot of this.
(BY MR. CHAI KEN)

Q Did you -- after you had the conversation

© 00 N o o B~ W N P

with Dr. Rossi about Anpenergo not signing off did you

[EEN
o

say, "Hey, you know what, Anpenergo didn't sign off.

[HEN
[HEN

Let's start the guaranteed performance test right away

=
N

because the clock is ticking and we nade this

=
w

I nvestnent, and tine i s noney"?
MR BELL: (bjection to form
THE WTNESS: Well, we said all the

e i
o o1 b~

time, "W want to get sonething running." |'msure

|
\l

that we didn't say, "Let's start the guaranteed

[ERY
oo

performance test.” You know, the tine period for that

=
(e}

had passed.

N
o

Q Got it. So it's your testinony today that

N
[

Dr. Rossi knew all along right after October 2013 that

N
N

his ability to enforce the 89 mllion dollar paynent

N
w

pursuant to the |license agreenent had cone and gone?

N
1N

A Yes. He knew that his ability to enforce

N
ol

that had cone and gone. W also told himthat if we
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1|had successful evidence after the technol ogy worked,
2 |that we approved devices that we built, we would be
3 |happy to discuss paying you nore noney.
4 (Wher eupon Exhibit 17 was marked for
5lidentification as of this date.)
6 Q |'"'mgoing to show you what's been marked as
7|Exhibit 17. Now, your counsel is going to object to
8 |this docunent.
9 MR. BELL: Yeah, | am So why are you
10|going to do it?
11 MR. CHAI KEN: Because |' m goi ng
12 |to nake you object to it.

=
w

MR BELL: Here's the problemthat I

[HEN
SN

have with it -- and we can do it however you choose to

=
o1

see fit. But our viewis that this is clearly in

=
(@]

violation of the protective order. You're violating

|
\l

court order by using -- attenpting to use this at a

=
oo

deposition when it's been clawed back under the

=
(e}

protective order and you're potentially subject to

20 |sanctions for that.

21 MR CHAI KEN: Ckay.

22 MR, BELL: Wth that, do you still
23 |want to mark it?

24 MR. CHAIKEN: Yes. And what | would
25|like to do is if you want to nove for a protective
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record at 11:54 a.m
(Wher eupon a break was taken.)
THE VI DEOGRAPHER: W are back on the
record at 12:03 p. m
(BY MR CHAI KEN)
Q M. Darden, | was about to ask you sone
questi ons about what had been marked as [Exhi bit

Nunber 17. Counsel -- your counsel and | have been

© 00 N o o B~ W N P

di scussion it off the record.
MR CHAIKEN. | believe, M. Bell,

o
=

you're going to instruct your witness not to answer any

=
N

questions regarding this docunent.

MR BELL: That's correct. M

I
A W

position, as | stated before we went off the record, is

=
o1

under paragraphs -- whatever that was we just | ooked

=
(@]

at. 21 or 22 or 20 and 21 of the protective order.
MR. CHAIKEN: Right. Qur position is

B e
o

that that docunent -- any privileges that have been

=
(e}

wai ved as to that docunent | guess we'll have that

N
o

| ssue before the court. So I'mnot going to ask any

N
=

further questions on that docunent.
(BY MR CHAI KEN)

N N
w N

Q So ny question nowis as of January -- and

N
N

| guess your position isn't going to change. But as of

N
(6]

January 2014 it was your opinion that the guaranteed
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performance test pursuant to the contract could not be
performed, correct?

A Yes, that test.

Q Right. And your -- and you believe that
you communi cated that position to Dr. Rossi orally, but
you don't know if you communicated it to himin
witing; is that correct?

A. | don't renmenber whether we did it In

© 00 N o o B~ W N P

witing, but |I distinctly renmenber it orally nore than

=
o

once and, particularly, the issue of he had not

[
[N

transferred the technol ogy. Therefore, he had breached

=
N

the agreenent. We were not able to replicate. The

=
w

measurenents were not accurate. And we had sone very

[HEN
SN

contentious neetings around that including one in Mam

=
o1

that -- where | went down there to neet to tal k about

=
(@]

t hat specific subject.

|
\l

Q So let ne step back a second. So ny

=
oo

under st andi ng was that the guaranteed performance test

=
(e}

coul d not have happened due to timng issues as of

N
o

Oct ober 2013. The issues relating to being able to

N
=

replicate and the other issues, were those all -- were

N
N

those all issues at that tinme October 2013 as wel | ?

N
w

A |"msorry. Can you say that part again.

N
N

Q Yeah. And I'ma little confused by your

N
(6]

prior response because we had been tal ki ng about the
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guar ant eed performance tests in terns of timng.

A Um hm

Q And you just nentioned a whole bunch of
ot her issues that | wasn't sure was the issue as of
that tinme Cctober 2013.

A. kay. So those conversations were around,
"We're out of contract or, you know, the deal is over

or the -- you know, the tine has passed. W're no

© 00 N o o B~ W N P

| onger tal king about that particular contract.

=
o

However, we want technol ogy that works. |If we have

[
[N

technol ogy that works that we can replicate then we're

=
N

willing to discuss with you paying you a | ot of noney

=
w

even though we shouldn't have to do that."

[HEN
SN

Q Right. So were there other issues besides

=
o1

timng issues in or around Cctober 2013 with respect to

=
(@]

guar ant eed perfornmance tests?

A. | don't renenber Cctober '13 but -- so, |

B e
o

nmean, we had said that if a device -- we had previously

=
(e}

said that if we ran the six cylinder unit, which also

N
o

carried wth it the inplication that we built it

N
=

because it's a snall unit and we had to have built

N
N

those reactors and it was easy to neasure because it's

N
w

smal | .

N
N

So sonething that we could really get our

N
(6]

heads around. So that's -- and | say if we ran the six
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