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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1:16-CV-21199-CMA
ANDREA ROSSI, et al.,

Plaintiffs,
V.
THOMAS DARDEN, et al.,

Defendants.

PLAINTIFFS’ MOTION FOR ENLARGEMENT OF TIME
TO COMPLY WITH SCHEDULING ORDER [DE 23].

Plaintiffs, Andrea Rossi and Leonardo Corporation (‘“Plaintiffs”), by and through their
undersigned counsel, hereby move for a two (2) week enlargement of time from Tuesday, April
18, 2017 to Tuesday, May 2, 2017, for all parties to comply with the Court’s June 30, 2016
Order requiring that Joint Pre-Trial Stipulations, Proposed Jury Instructions and Verdict Forms,
Proposed Findings of Fact and Conclusions of Law, and Motions in Limine be submitted by
April 18, 2017. Plaintiffs state the following in support:

1. On June 30, 2016, the Court entered an Order Setting Trial and Pre-Trial Schedule,
Requiring Mediation, and Referring Certain Matters to Magistrate Judge [DE 23] (the “Trial
Order”).

2. The Trial Order requires the parties to, inter alia, submit joint pre-trial stipulations,
proposed jury instructions and verdict forms, proposed findings of fact and conclusions of law,
and motions in limine by April 18, 2017.

3. However, on March 24, 2017, Magistrate Judge O’Sullivan held that the corporate
representative testimony given on behalf of Defendants IPH International, B.V. (“IPH”) and

Cherokee Investment Partners (“Cherokee™) during their respective 30(b)(6) depositions was
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“insufficient,” and ordered that the depositions be retaken on or before April 7, 2017. See DE
218 at 1.

4. On or about April 5, 2017, Plaintiffs and Defendants mutually agreed to take the IPH
and Cherokee 30(b)(6) depositions on April 12, 2017 and April 13, 2017, respectively.

5. On April 6, 2017, Plaintiffs served Defendants IPH and Cherokee with a Notice of
Taking Rule 30(b)(6) Videotaped Depositions Upon Oral Examination.

6. On April 7, 2017, Defendants objected to the scope of Plaintiffs’ notices, unilaterally
cancelled the noticed depositions, and set the matter for hearing before Magistrate Judge
O’Sullivan on April 20, 2017 at 3:00 PM — two days after the Trial Order’s April 18, 2017
deadline.

7. Because Defendants IPH and Cherokee intentionally gave what Magistrate
O’Sullivan deemed “insufficient” testimony during the course of their depositions and
subsequently objected to and unilaterally cancelled their respective re-noticed depositions,
Plaintiffs have been prejudiced in that they are unable to determine the scope of issues to be
addressed in their Motions in Limine, Joint Pre-Trial Stipulation, and Jury Instruction and
Verdict Forms. Plaintiffs have no way of knowing, for example, whether the re-noticed
depositions will render certain issues of fact or law undisputed, narrow or expand the scope of
the parties’ respective claims, or vary the exhibits to be used by one or more of the parties at
trial.

8. As additional grounds for the requested extension of time, Plaintiff Andrea Rossi has

recently undergone surgery on his throat, and is still in the process of recovering.
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9. As final grounds for the requested extension of time, Plaintiffs note that the general
deadline falls within certain important religious holidays, including Passover (April 11-18),
Good Friday (April 14), and Easter (April 16).

10. As of the date of this filing, the parties have yet to exchange drafts of Pre-Trial
Stipulations or Proposed Jury Instructions and Verdict Forms.

11. Given the above considerations, and so as to avoid prejudicing any party, Plaintiffs
respectfully request that this Court enter an Order granting the parties a two (2) week
enlargement of time, up through and including Tuesday, May 2, 2017 to file and serve their Joint
Pre-Trial Stipulations, Proposed Jury Instructions and Verdict Forms, Proposed Findings of Fact
and Conclusions of Law, and Motions in Limine, in accordance with the Court’s Trial Order.

12. Defendants have agreed to the proposed extension with respect to the Joint Pre-Trial
Stipulation, but object to the requested relief as to the other filings.

Memorandum of Law

Rule 6(b) of the Federal Rules of Civil Procedure provides in part:

When by these rules or by a notice given thereunder or by order of
a Court an act is required or allowed to be done at or within a
specified time, the Court for cause shown may, at any time in its
discretion (1) with or without motion, or notice order the period
enlarged if request therefor is made before the expiration of the
period originally prescribed or as extended by a previous order, or
(2) upon motion made after the expiration of the specified period
permit the act to be done where the failure to act was the result of
excusable neglect; but it may not extend the time for taking any
action under Rule 50(b) and (c)(2), 52(b), and (3) and 60(b), except
to the extent and under the conditions stated in them.

The award of the requested enlargement of time for all parties to file and serve their

Joint Pre-Trial Stipulation, Proposed Jury Instructions and Verdict Form, Proposed Findings of

Fact and Conclusions of Law, and Motions in Limine constitutes a proper use of this Court’s
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discretion. Plaintiffs have requested the enlargement of time prior to the deadline specified by
the Court’s Trial Order.

Given the considerations reflected in paragraphs 1-12 supra, Plaintiffs require the two
(2) week enlargement of time to properly develop, prepare, confer about, and file Joint Pre-Trial
Stipulations, Proposed Jury Instructions and Verdict Forms, Proposed Findings of Fact and
Conclusions of Law, and Motions in Limine. In light of these considerations, Plaintiffs
respectfully submit that the Court’s discretion is best utilized by granting the requested
enlargement of time.
Dated: April 13, 2017 Respectfully submitted,

/s/ John W. Annesser

Paul D. Turner, Esq. (FBN 0113743)
pturner@pbyalaw.com

John W. Annesser, Esg. (FBN 98233)
jannesser@pbyalaw.com

Brian Chaiken, Esqg. (FBN 118060)
bchaiken@pbyalaw.com

D. Porpoise Evans, Esq. (FBN 576883)
pevans@pbyalaw.com

PERLMAN, BAJANDAS, YEVOLI & ALBRIGHT, P.L.
283 Catalonia Avenue, Suite 200

Coral Gables, Florida 33134
Telephone: (305) 377-0086

Counsel for Plaintiffs

CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 7.1(a)(3)

The undersigned counsel hereby certifies that, in compliance with Rule 7.1(a)(3), Federal
Rules of Civil Procedure, that undersigned counsel has conferred with counsel for Defendants in
a good faith effort to resolve by agreement the issues raised in this Motion. At the time of filing
the present Motion, Defendants have neither agreed, nor objected, to the requested relief.

/s/Brian W. Chaiken, Esq.
Brian W. Chaiken
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on April 13, 2017, | electronically filed the foregoing with
the Clerk of the Court using CM/ECF. Copies of the foregoing document will be served upon
interested counsel either via transmission of Notices of Electronic Filing generated by CM/ECF
or in some other authorized manner for those counsel or parties who are not authorized to receive
electronically Notices of Electronic Filing.

[s/John W. Annesser
John W. Annesser (FBN 98233)
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SERVICE LIST

Christopher R.J. Pace, Esq. (FBN 721166
cpace@jonesday.com

Christopher M. Lomax, Esq. (FBN 56220)
clomax@jonesday.com

Christina T. Mastrucci, Esq. (FBN 113013)
cmastrucci@jonesday.com

Erika S. Handelson, Esqg. (FBN 91133)
ehandelson@jonesday.com

JONES DAY

600 Brickell Avenue, Suite 3300

Miami, FL 33131

-and -

Bernard P. Bell, Esq. (PHV)

bellb@millerfriel.com

MILLER FRIEL, PLLC

1200 New Hampshire Avenue, N.W.

Suite 800

Washington, DC 20036

Attorneys for Defendants, Darden, Vaughn, Industrial Heat, LLC,
IPH Int’l B.V., and Cherokee Investment Partners, LLC

Service via: CM/ECF or E-Mail

Francisco J. Ledn de la Barra, Esg. (FBN 105327)
fleon@acg-law.com

Fernando S. Aran, Esq. (FBN 349712)

faran@acg-law.com

ARAN CORREA & GUARCH, P.A.

255 University Drive

Coral Gables, Florida 33134

Attorneys for Third-Party Defendants, JMP, Johnson, and Bass
Service via: CM/ECF or E-Mail

Rodolfo Nufiez, Esq. (FBN 016950)
rnunez@acg-law.com

RODOLFO NUNEZ, P.A.

255 University Drive

Coral Gables, Florida 33143

Attorney for Third-Party Defendants, Fabiani and USQL
Service via: CM/ECF or E-Mail
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