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Page 238
·1· · · · Q.· ·What was the third one?
·2· · · · A.· ·Well, others would be public demonstrations
·3 of machines.· So showing a machine to someone in
·4 public.· It's one thing to tell somebody how it works.
·5 So to say, you know, let me take this apart for you,
·6 this device.· I'll take this device apart, show you the
·7 inside of it so you can see how it's made.
·8· · · · · · ·But there's another really severe problem
·9 in the patent law world which is if you demonstrate a
10 machine in public then -- and any part of that is
11 patented, even if what's patented is invisible inside
12 it -- so you haven't demonstrated the invisible part
13 inside -- you can lose your patent rights, your right
14 to patent the whole machine even if it appeared to be a
15 black box.· Even if nobody could see inside it, if you
16 show a machine in public and you don't have patents on
17 it at that point you can have given up your patent
18 rights even though you didn't give away the specific
19 information.· So that happened certainly more than
20 three times.
21· · · · Q.· ·And do you know when?
22· · · · A.· ·Well, putting pictures -- pictures of the
23 device in the reports that the professors put out, for
24 example.· Those would be a couple of instances.
25· · · · Q.· ·So putting it in a written report wouldn't
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·1 be the same thing as publicly displaying it, right?
·2· · · · A.· ·No, that would be a --
·3· · · · Q.· ·It's a public display?
·4· · · · A.· ·I'm 90 percent sure that would be a public
·5 display.· I'm not a patent lawyer, but I'm 90 percent
·6 sure.
·7· · · · Q.· ·Okay.· Were there two more big instances or
·8 blatant instances?
·9· · · · A.· ·Well, other -- you know, I mean, the others
10 probably would be a function of posting things on the
11 internet.
12· · · · Q.· ·Okay.· We're almost out of tape so we're
13 going to go off the record.
14· · · · · · · · · THE VIDEOGRAPHER:· Off the record at
15 3:50 p.m.
16· · · · · · · · · (Whereupon a break was taken.)
17· · · · · · · · · THE VIDEOGRAPHER:· We are back on the
18 record at 4:07 p.m.
19 (BY MR. CHAIKEN)
20· · · · Q.· ·All right, Mr. Darden.· We had been talking
21 about the fourth affirmative defense on page 23 of
22 Exhibit 38, I believe.· And you had mentioned several
23 instances in which you felt that plaintiffs had
24 breached the nondisclosure provisions of the license
25 agreement.· Do you recall that testimony?
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·1· · · · A.· ·Yes.
·2· · · · Q.· ·Have you done any type of calculation as to
·3 how you've been damaged or how Industrial Heat has been
·4 damaged as a result of these breaches?
·5· · · · A.· ·Well, we don't know yet what damages we
·6 might have depending on whether someone is successful
·7 with the technology.
·8· · · · Q.· ·So would it be fair to say you haven't made
·9 a computation of damages?
10· · · · A.· ·We have not made a computation.· Sorry.  I
11 didn't answer the question.
12· · · · Q.· ·And you had mentioned some specific
13 instances where you felt that the nondisclosure had
14 been breached.· Were there any others that come to mind
15 now that you've had a break?
16· · · · A.· ·I didn't think about it any further.· It's
17 not coming to mind right now, sir.
18· · · · Q.· ·Okay.· The second item mentioned in this
19 paragraph four on page 23 states, "Failing to assign
20 certain patents and/or patent applications to IPH."· Do
21 you know specifically any patents or patent
22 applications that plaintiffs had failed to assign?
23· · · · A.· ·I think there were several.· I mean, our
24 counsel got involved in this, and I think we had
25 conversations with Rossi and/or his counsel's office.
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·1· · · · Q.· ·Do you know sitting here today what those
·2 are?
·3· · · · A.· ·I don't remember, sitting here today.
·4· · · · Q.· ·Do you know -- well, let me ask you this.
·5 Do you contend that IPH still wants those patents or
·6 patent applications?
·7· · · · A.· ·I don't have a firm opinion about that
·8 right now.
·9· · · · Q.· ·Okay.· Have you made any assessment of
10 damages as it relates to this breach?
11· · · · A.· ·I think the damages are contingent upon the
12 technology working or the patents or IP being effective
13 for someone else who makes the technology work.· So if
14 someone else is effective then the breach will have
15 harmed us.
16· · · · Q.· ·But sitting here today has IPH or IH made
17 any attempt to calculate damages as it relates to that?
18· · · · A.· ·I don't believe that anyone in the company
19 has done that.
20· · · · Q.· ·When -- well, let me ask it this way.· Did
21 IH or IPH ever notify plaintiffs that they felt that
22 this was a breach of the license agreement?
23· · · · A.· ·I believe that we did.
24· · · · Q.· ·Do you know when?
25· · · · A.· ·No, I don't remember the date.
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18· · · · Q.· ·Okay.· The second item mentioned in this
19 paragraph four on page 23 states, "Failing to assign
20 certain patents and/or patent applications to IPH."· Do
21 you know specifically any patents or patent
22 applications that plaintiffs had failed to assign?
23· · · · A.· ·I think there were several.· I mean, our
24 counsel got involved in this, and I think we had
25 conversations with Rossi and/or his counsel's office.
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Page 302
·1 steam and they were buying one megawatt of steam.
·2· · · · Q.· ·Again, a casual conversation?
·3· · · · · · · · · MR. BELL:· Objection to form.
·4· · · · · · · · · THE WITNESS:· He was sitting at the
·5 head of the table as a representative of J.M. Products
·6 there to report to us on how things were going.
·7 (BY MR. ARAN)
·8· · · · Q.· ·Okay.· But did he measure and report to you
·9 the measurement of COP of the one megawatt plant?
10· · · · A.· ·No.
11· · · · · · · · · MR. BELL:· Objection to form.
12· · · · · · · · · THE WITNESS:· He did not report the
13 COP.· He reported to us that he was getting the steam.
14 (BY MR. ARAN)
15· · · · Q.· ·Correct.· So the second part of the scheme
16 -- okay -- is reporting false and deceptive impressions
17 of the plant by the plant performing at astronomical
18 levels.· Mr. Bass never represented to you that the one
19 megawatt plant was performing at astronomical levels,
20 did he?
21· · · · A.· ·Yes.· He did represent that it was
22 performing at astronomical levels because one megawatt
23 of steam coming from that small plant would have been
24 astronomical.· In fact, it would have heated up the
25 whole building to such a point that people couldn't
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·1 have existed inside the building.
·2· · · · Q.· ·Did he ever say he was receiving one
·3 megawatt of steam?
·4· · · · A.· ·He said that he was receiving all the steam
·5 -- he said the plant was performing consistent with
·6 their expectations and it was a one megawatt plant.
·7· · · · Q.· ·Well, that doesn't mean that he was
·8 receiving anything in particular, does it?· Does it
·9 mean that he was receiving one megawatt plant?· Do you
10 know how much power he needed to run the other side of
11 the plant?
12· · · · A.· ·That was the other side of the equation.
13 In other words, I'm saying that he gave -- he gave us
14 half of the information that would lead us to believe
15 that it had that COP because he was buying a megawatt
16 worth of steam from us and he said he was getting all
17 the steam he was supposed to be buying.
18· · · · · · ·He didn't say, "Gee, unfortunately, the
19 plant is only putting out 50 kilowatts of steam" or
20 some amount less than one megawatt.· He said, "Yeah.
21 Everything is going great.· We're getting the steam and
22 our utility bills are reduced."
23· · · · Q.· ·So that's the statement he made?· "We're
24 receiving the steam and our electricity bills are
25 reduced"?
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·1· · · · A.· ·I'm speaking in sort of a -- I'm speaking
·2 colloquially or I'm speaking -- I'm paraphrasing a
·3 conversation.· So this is the kind of conversation that
·4 manufacturing people would have with one another.· If
·5 you said to somebody, "How is your business operating?
·6 You know, how is your production"?· If somebody said,
·7 "Things are great.· We're operating at capacity.· We're
·8 getting what we need.· We're -- you know, the plant is
·9 running well" -- if someone were asking you that and
10 they were your suppliers selling you one megawatt worth
11 of energy and you were only getting 100 kilowatts of
12 energy, then you would be saying, "We're only getting
13 100 -- you know, everything is great except we're only
14 getting 100 kilowatts worth of energy so it's not
15 looking so good."
16· · · · Q.· ·But you never asked and he never did tell
17 you how much he was receiving.· So he never represented
18 to you or IH any particular measurement of COP.
19· · · · · · · · · MR. BELL:· Objection to form.· I mean,
20 at some point you can't ask the same -- you can't ask
21 the same question -- you can't ask the same question
22 for an hour.
23· · · · · · · · · MR. ARAN:· Okay.· Well, maybe I could
24 but I won't.
25· · · · · · · · · MR. BELL:· True.
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·1 (BY MR. ARAN)
·2· · · · Q.· ·Now, based on this claim under the Florida
·3 Deceptive and Unfair Trade Practices Act, do you know
·4 what damages monetarily -- what amount, the quantum of
·5 damages suffered by IH or IPH as a result of the
·6 actions under this count?
·7· · · · A.· ·I'm not aware of that number.
·8· · · · Q.· ·And do you know if it has been calculated?
·9· · · · A.· ·I don't know if someone else has calculated
10 it or not.
11· · · · Q.· ·Okay.· At last I'll ask you to refer to
12 paragraph 144, page 63.
13· · · · A.· ·Um-hm, yes.
14· · · · Q.· ·It indicates that based on the scheme
15 various payments were made.· And that among these
16 payments were -- and it lists payments to Fabiani,
17 Penon, USQL.· Do you see that?
18· · · · A.· ·Yes, I see that.
19· · · · Q.· ·Travel, equipment, etc.
20· · · · A.· ·Yes, yes, yes.
21· · · · Q.· ·Are these the types of damages that were
22 suffered as a result of the conduct indicated in this
23 particular count?
24· · · · A.· ·I don't know.· I would have to think about
25 it but, you know, we spent a lot of money working on
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21· · · · Q.· ·Are these the types of damages that were
22 suffered as a result of the conduct indicated in this
23 particular count?
24· · · · A.· ·I don't know.· I would have to think about
25 it but, you know, we spent a lot of money working on
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Page 306
·1 that plant, paying costs of rebuilding that plant,
·2 getting the control systems built, shipping it down
·3 there.· You know, so I suspect it would be
·4 substantially more than that, but I haven't thought
·5 about it in detail.
·6· · · · Q.· ·Do you know if anybody has quantified that
·7 amount?
·8· · · · A.· ·I don't know if anybody inside Industrial
·9 Heat has or not.· So I'm not sure.· I don't know.
10· · · · Q.· ·So we established that at least Mr. Bass
11 has nothing to do with the decision to bring the plant
12 down to Doral, correct?
13· · · · · · · · · MR. BELL:· Objection to form.
14· · · · · · · · · THE WITNESS:· If he was not working
15 with J.M. prior to when we brought the plant down there
16 then I would think that what you just said makes sense.
17 (BY MR. ARAN)
18· · · · Q.· ·And more precise, prior to the term sheet
19 being signed, correct?
20· · · · · · · · · MR. BELL:· What exactly is the
21 question?
22 (BY MR. ARAN)
23· · · · Q.· ·Well, that the lapse between the time the
24 term sheet is signed and the agreement is done and the
25 physical arrival of the plant; am I correct?
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·1· · · · A.· ·Yes, I see what you're saying.· You're
·2 saying that -- that the term sheet was signed and then
·3 later the plant was shipped down there.· I believe
·4 that's correct.
·5· · · · Q.· ·Correct.· And by the time the term sheet is
·6 signed, the decision to send the plant to Doral had
·7 already been made, correct?
·8· · · · A.· ·Well, I think at any given time we were --
·9 we were assessing whether what we were doing was making
10 sense kind of throughout the process.· So if we had --
11 I don't know when we would have turned it around or
12 stopped.· So I'm being a little bit narrow or narrow in
13 my response to your question meaning I don't know that
14 he was -- I'm getting ready to state a double negative.
15 Sorry.· It is possible that his actions did influence
16 our decision to allow the plant to go down there.
17· · · · Q.· ·So what would those actions have to have
18 been?
19· · · · A.· ·Making us think that it's a real company,
20 for example.· Maybe helping in building a system that
21 would deceive us into thinking that something was
22 operating over there or in building a system that would
23 -- that would, you know, fake or affect the test -- the
24 measurements from the other side.
25· · · · Q.· ·But, to your knowledge, at the time that
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·1 the decision was made and by the time the plant got
·2 here you did not know Mr. Bass's input, did you?
·3· · · · A.· ·I don't know the chronology of when he got
·4 involved versus when we entered into the term sheet.
·5· · · · · · · · · THE VIDEOGRAPHER:· Counsel, you have
·6 30 minutes left until the seven-hour mark.
·7· · · · · · · · · MR. ARAN:· I will then yield the floor
·8 to Mr. Nunez so that he can have some time.
·9 RECROSS-EXAMINATION BY
10 MR. NUNEZ:
11· · · · Q.· ·All right.· Hello, there.· Do you want to
12 take a quick break or just go on through this next half
13 hour?
14· · · · A.· ·No, keep going.· Keep going.
15· · · · Q.· ·All right.· Good afternoon, Mr. Darden.· My
16 name is Rudy Nunez.· I represent Fulvio Fabiani and
17 United States Quantum Leap in this case.· Are you able
18 to hear me clearly through the phone?
19· · · · A.· ·Yes, the audio is -- the audio is fine.
20· · · · Q.· ·Okay.· Thanks.· You testified a few times
21 today about Mr. Fabiani.· Can you tell me about how you
22 came to know Mr. Fabiani.
23· · · · A.· ·He was working for Rossi, I believe, the
24 first time that I met Rossi over in Italy.
25· · · · Q.· ·And what did you initially know about him
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·1 or find out about him?
·2· · · · A.· ·I knew that he was an expert about, you
·3 know, communications, computer communication systems
·4 and that he had electrical training.
·5· · · · Q.· ·And who told you that?
·6· · · · A.· ·Well, he did.· I think Andrea probably did
·7 also.
·8· · · · Q.· ·Did you do any independent investigation to
·9 find out about him?
10· · · · A.· ·We did not at that time, no.
11· · · · Q.· ·Have you since?
12· · · · A.· ·Well, we've done more, you know, looking
13 into his background, researching his background.
14· · · · Q.· ·And what have you done?
15· · · · A.· ·Well, we also -- excuse me.· We also talked
16 to him a lot more.· You know, he's an amiable,
17 enjoyable guy to talk to.· And he would describe his
18 background.· And he said that he early on was a hacker
19 and that he had gotten in trouble.
20· · · · · · ·He got arrested, I believe, in Italy for
21 hacking and that his -- his settlement or his solution
22 was to go into the military and be a hacker working for
23 the military or a computer, you know, security or
24 whatever kind of expert.
25· · · · · · ·That he worked with different, you know,
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·1 that plant, paying costs of rebuilding that plant,
·2 getting the control systems built, shipping it down
·3 there.· You know, so I suspect it would be
·4 substantially more than that, but I haven't thought
·5 about it in detail.
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