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1 | University of Uppsala, which when -- we were rather

2 | inpressed by those guys, unfortunately, so in retrospect.

3 Q Let's take a step back for a nonent.

4 So an ERV was sel ected, correct?

3) A Correct.

6 Q And you say that you believe that the test

7 | perforned by the ERVis not valid. Can you tell ne why?

8 A In retrospect, there's certainly not enough

9 | scrutiny there to determne definitively the performance of
10 | -- of the unit.

11 Also, | believe that the requirenments were

12 | nodified alnost in real time while we were there as far as
13 | switching the requirenments for that test froma -- |

14 | believe it's froma one negawatt to just running a couple
15 | of units or running all the units to a couple of units.

16 Anyway, it's -- you know, we didn't know what we
17 | didn't know at the time. But in retrospect it certainly
18 | wasn't a robust enough test.

19 Q So you believe that the test was perforned was
20 | not robust enough, not that the test perforned was not done
21 | correctly?

22 A | guess | should say that. Wen | say "not

23 | robust enough,” it would nean that it was his protocol --
24 | when you do a test, you know, |'ve since |earned,

25 | particularly fromny engineers, that you need to really be
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1 | clear and detailed in establishing --

2 Q Go ahead, sir.

3 A You okay? | didn't nean to interrupt you there.
4 -- in establishing the test protocol and the

5 | requirenents of the test, establishing a baseline, et

6 | cetera. And |ooking back now, that protocol wasn't

7 | sufficient to determ ne an outcone.

8 Q So the -- again, the issue is that the protoco

9 | was not sufficient, not that wasn't followed; is that

10 | correct?

11 A That's a good question. | understand your

12 | distinction now. Sorry.

13 | don't know whether or not his protocol was

14 | followed accurately. | know that sonme things were changed
15 |inreal time, you know, the units that were being tested
16 | and the scope of what was being tested. The duration, for
17 | exanple, | think was cut. | can't remenber fromwhat to
18 | what, but it was originally supposed to be a |onger

19 | duration test. And so -- and were we watching Penon cl ose
20 | enough to know if he followed the protocol which he put
21 | forth.
22 It's just, you know, in retrospect | think we
23 | could have been nore scrutinous on whether or not he was
24 | even following his own protocol. | nean, there was -- we
25 | just had -- we had no ability to trace all the water flows
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1 | or all the electrical flows. A lot of it was we couldn't
2 | enter into certain parts of the plant. Againit, in

3 | retrospect, sonething we shoul d have been nore adamant

4 | about.

5 Q Ckay. |'mnot asking whether you woul d do

6 | anything different.

7 What |'masking is, sitting here today, do you

8 | know any specific elenent of the protocol that was not

9 | foll owed?

10 A As | said, | don't know that he followed his

11 | protocol. He may have. | don't know.

12 Q You have no know edge one way or another whet her
13 | he followed the protocol or not?

14 A As | said, it's a question in ny mnd, whether he
15 | followed the protocol.

16 Q But let me ask it this way so it's perfectly

17 | clear. In court are you going to testify that he did not
18 | follow the protocols set forth?

19 A | wll testify as |'ve told you here, | don't
20 | know if he told the protocol.
21 Q Sir, that protocol was reviewed by not only
22 | yourself but your experts, right, prior to the test?
23 MR BELL: Objection to form
24 BY THE W TNESS:
25 A The -- we didn't have experts at that time. You
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1 | may be referring to T. Barker Dameron who reviewed it, but
2 | there's a big gap between the engineering skills and
3 | abilities of T. Barker Daneron and the |ikes of Joe Mirray
4 | and the engineering teamwe later built.

5 (Wher eupon, Vaughn Deposition [Exhibit 2 was marked
6 for identification.)

7 BY MR ANNESSER:

8 Q |'mgoing to give you a docunent which we'll mark
9 | as Exhibit 2I This docunent has -- this docunent at the

10 | bottom has the Bates stanp nunber |H 0058504.

11 Have you seen this docunment before, sir?

12 A lI'min the "to" field, so | suppose that | have.

13 Q Now, the first paragraph states in the first

14 | sentence [as read]: At the question of Industrial Heat,

15 | Deep River Ventures, DRV -- that's Deep River Ventures; is

16 | that correct?

17 A Ri ght.

18 Q (Continuing) -- has reviewed the test protocol of

19 | the plant nmade for Cherokee for the test currently

20 | scheduled to start on April 30, 2013.

21 Do you see that?

22 A | see that.

23 Q (kay. I1'mgoing to ask you to | ook down bel ow at

24 | the section that says "Qpinion." It says [as read]: W

25 | believe, based on our collective review and di scussion,
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1 | that the test is sufficient to denonstrate whether the

2 | tested device neets the contractual specifications.

3 | However, there are inportant additional test criteria not
4 | included in the contract that you may wi sh to review at

5 | sone point.

6 Do you see that?

7 A Unh- huh.

8 THE REPORTER: Is that a "yes"?

9 THE WTNESS: That's a yes. Sorry.

10 BY MR ANNESSER:

11 Q So it was your expert's opinion that this test,
12 | as the protocol was set forth, was sufficient to neet the
13 | contractual specifications?

14 MR, BELL: Objection to form

15 BY THE W TNESS:

16 A You're building in an assunption there that Deep
17 | River Ventures was our -- sonehow qualified to nmake this
18 | assessnent.

19 | BY MR ANNESSER
20 Q Vell, sir, were they? Wre they qualified to
21 | make the assessnent?
22 A As |'ve told you previously, Dewey Waver, Pau
23 | Morris, the guys that this was from-- Paul is an IP
24 | expert. | think his degree, | think it's in math and
25 | religion. Yeah, naybe it's just religion, | don't
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1 | remenber. But he -- he's an IP expert. He's an inventor
2 |in his own right nmainly focused on software stuff. So he's
3 | not qualified to assess whether or not an LENR device is
4 | produci ng excess heat or not.
5 Dewey Weaver has a business degree from Wake
6 | Forest. VWhile Dewey is interested and ki nd of an eager
7 | type of personality, he's eager to provide his opinion and
8 | eager to be helpful, heis in no way qualified to assess
9 | whether or not, you know, the LENR device or any such
10 | device woul d produce excess heat. That's just not his --
11 | his expertise. | don't know what nore to say about that.
12 | But -- but these guys aren't experts in this area.
13 Q Then why did you request themto review the test
14 | protocol ?
15 A You know, that's a good question. | inagine that
16 | Tomwanted their opinion on it. But they're -- they are --
17 | and at the time maybe Tom thought that they had nore
18 | technical abilities than they did. | see Lee Feldman is
19 | copied here. | don't remenber Lee's expertise. But -- he
20 | was only with themfor a short period of tine. But at any
21 | rate I"'mnot sure.
22 Q Now, did M. Daneron review the test protocol as
23 | wel |?
24 A | believe he did.
25 Q s he qualified?
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1 A No. As | -- as | mentioned, T. Barker, he's an
2 | engineer. | don't renenber his specific -- whether it was
3 | civil or nechanical or just -- he's an ol der gentleman --
4 | whether at the time it was just a flat engineering degree.
5 | He's a great guy. He's a smart guy. He's a long-tine
6 |friend of Toms. But he's -- he doesn't have the |evel of
7 | expertise and sophistication one would need to determ ne
8 | whether or not a calorinmetry assessnent is sufficient or
9 | accurate.

10 And, again, at the time we underestimted that,

11 | clearly. But in retrospect, it is -- | have much nore

12 | appreciation and respect for what is required to accurately

13 | and precisely determ ne whether or not something is, in

14 | fact, producing excess heat.

15 Q Well, going back, sir, to the test protocol, did

16 | you have anyone who was qualified to reviewit, reviewit

17 | prior to the test?

18 A In retrospect, definitely we did not. You know,

19 | at the time, | think we were relying on T. Barker, and

20 | apparently we got these guys to provide their thoughts on

21 it as well.

22 And also we were relying, as | said, on the

23 | report fromLevy and the Swedish professors.

24 Q And T. Barker Daneron was Industrial Heat's --

25 A Daner on.
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1 Q Daneron, sorry?
2 (Continuing) -- chief and sol e engi neer until
3 | M. Mirray cane on board, correct?
4 A Let's me think about that for a mnute. | think
5 |that that's accurate. | don't know that we ever had a
6 | chief engineer, quote.
7 He was a -- T. Barker was an early investor, as |
8 | mentioned. And he was -- has |ong known Tom and has been a
9 |friend of Tom And he was hel ping us, you know, be hel pful
10 | to Dr. Rossi.
11 Q Knowi ng that this test could result in a paynent
12 | of $10 million, didn't you think it would be prudent to
13 | have soneone take a | ook at the test protocol before
14 | agreeing to it?
15 A Again, I'mtrying to distinguish between in
16 | retrospect versus at the time. As | admt, at the time --
17 | you know, in retrospect. But at the time we underestimated
18 | the level of expertise and the difficulty of accurately and
19 | precisely assessing heat flows.
20 And so, correct, if you're saying we should have
21 | gotten nore sophisticated personnel at the tine to assess
22 | it, that would be correct, | agree with that hindsight. At
23 | the tine we didn't know what we didn't know.
24 And, again, notw thstanding any concerns we may
25 | have had with the -- Penon and his report and his protocol,
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1 |the test -- the test report, | should say, by Levy and the

2 | Swedish professors, which actually covered two different

3 | tests, one in Decenber, | believe, of '12 and another in

4 | March of '"13, if | recall correctly, we were very inpressed

5 | by that.

6 You know, we -- while we may have had

7 | reservations ourselves and al so about our own capabilities,

8 | we thought, wow, these are smart guys. And that was it.

9 Q Were those tests purportedly carried out by Rossi
10 | or by third-parties, his professors that you' ve referenced?
11 A | believe that Rossi was involved, but | don't
12 | know to what degree. These guys published the reports. |
13 | don't think that Rossi signed as an author of the reports.
14 Q So you didn't rely on those reports in entering
15 |into the license agreenent, did you?

16 A We relied on Dr. Rossi and -- and all that he was
17 | telling us, part of which was the reports, part of which

18 | was Penon is -- is capable and credible and while he

19 | doesn't currently work for Bureau Veritas, he has done work
20 | for Bureau Veritas. And then we -- that was our reliance,
21 | we were relying on that full set of information. It's

22 | never a narrowthing in particular. It's relying on a ful
23 | spectrum of infornation.

24 Q So the results of the validation test in April

25 | end of April, early May 2013, sitting here today, do you
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1 | have any reason to believe that they were not accurate?
2 A | think we've covered this, but yes. | nean, in
3 | hindsight I have many questions about the robustness of the
4 | protocol as we discussed and tried to distinguish between,
5 | well, did he follow his protocol. I'mnot sure if he did
6 |or not; |I don't know.
7 But, yeah, | do have serious concerns sitting
8 | here today about the accuracy of the clains nmade in Penon's
9 | report about performance.
10 Q Your conpany, sir, has alleged that Dr. Rossi has
11 | engaged in sonme schene to defraud | ndustrial Heat.
12 A Ri ght.
13 Q Are you famliar wth that?
14 A Broadl y, vyes.
15 Q I's there anything in connection to the validation
16 | test that you believe Dr. Rossi did to defraud Industrial
17 | Heat?
18 A Clearly, | believe he was nanipul ating that test
19 | or using Penon to manipulate the test. | don't know whi ch.
20 | It's -- if | knew how to explain everything to you, we
21 | wouldn't be sitting here today.
22 But he is a mastermnd. And, you know, he is --
23 |1 don't know exactly what he did at the tine, whether he
24 | was -- | don't know what he was manipulating to -- or if it
25 | was Penon nanipul ating data or follow ng incorrect
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1 | protocol. | don't know. But it's --
2 Q Well, you said -- you said two things, that
3 | Dr. Rossi was manipulating the test. How?
4 A | said -- could you read back what | said?
5 Q Go ahead and answer the question.
6 Do you have any reason to believe that Dr. Rossi
7 | was nmanipulating the test?
8 A Don't | have the right to have her read back what
9 || said.
10 Q No, you don't.
11 A Ckay.
12 MR BELL: Yes, you do.
13 THE WTNESS: Could you read it back?
14 BY MR ANNESSER:
15 Q Go ahead, sir. |'masking you a question. You
16 | have to answer my questi on.
17 A | have to answer your question. |'ll wait and
18 | maybe you can read what | said after you' re done answering
19 | his questi on.
20 Q Are you refusing to answer ny question, sir?
21 A No. Please ask it again.
22 Q | wll ask it again.
23 VWhat grounds or what evidence do you have that
24 | Dr. Rossi did anything to nanipulate the test carried out
25 | as the validation test under the agreenent?
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1 A As | said, | don't know, but clearly it wasn't

2 | sufficient in hindsight. There's a lot that we've |earned
3 |in the interimabout the |level of robustness that one needs
4 | to precisely and accurately determ ne heat flows.

5 And telenmetry, while it sounds sinple, is not

6 | sinple, it's very conplex, which is, you know, a reason a

7 | guy like Rossi would want to be involved in an area |ike

8 |this, because it's easy to nanipulate things if really are
9 | kind of newand into it.

10 But, nonethel ess, kind of where we are today, |
11 | can't tell you precisely what he did. | wish | could. If
12 | | could, we mght not be sitting here. But it is my belief
13 | that something was being mani pul ated and that those results
14 | are not accurate. But it would be -- it would be

15 | interesting to know exactly what he did. | don't know.

16 Q That's just your belief; is that correct?

17 A Correct, based on experience. As | said, at the
18 | tine, we didn't know what we didn't know.

19 Q So the manipulation that you're talking is the
20 | lack of, in your term robustness of the test? You're not
21 | -- you're not claimng Dr. Rossi went and changed data
22 | or --
23 A | don't know. | told you he may have. And this
24 | is where you need a real expert to cone in and say, one,
25 | was the test protocol proper and robust enough; two, was it
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1 | followed, which is you're getting that distinction. So

2 | two, was it followed.

3 And then | think as part -- and then your other
4 | point here is that you're asking ne, | believe, correct ne
5 |if I"'mwong, but you're asking me did | know -- do | know
6 | what -- do | believe that Rossi manipul ated sonmething. |

7 | don't know, but possibly he could have.

8 What | believe, just to reiterate, is that it did
9 | not achieve the performance as described in Penon's

10 | results.

11 Now, how it did not achieve that performance,

12 | again, that's still a mystery to us. That's what maybe

13 | we'll find out through this process. That's where we are.
14 Q I'mtrying to figure out the basis for your

15 | belief. You're telling me that the test was not robust

16 | enough --

17 A Ri ght.

18 -- to verify that perfornance.

19 A Right. So --
20 Q Pl ease | et me finish.
21 A You interrupted me previously, so --
22 THE REPORTER | can't hear either.
23 BY MR ANNESSER:
24 Q Sorry, let ne finish,
25 The question is: | understand you believe that
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