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1 THE VI DEOCGCRAPHER: We're on the record at
2 8:51 a.m This is the videotaped deposition of
3 Joseph Murray in the matter of Andrea Rossi, et al,
4 | versus Thomas Darden, et al. This deposition is
5 being held in the offices of CaseWrks at 3509
6 Haworth Drive, Suite 403, in Raleigh, North Carolina
7 27609 on February 17, 2017. The court reporter is
8 Lauren Mcintee. The videographer is Mchael Kirby,
9 both with Caseworks. Wuld counsel please introduce
10 | thensel ves.
11 MR. ANNESSER: John Annesser and Bri an
12 Chai ken on behal f of the Plaintiffs.
13 MR. LOMAX: |'m Christopher Lomax on behal f
14 of the Defendants.
15 THE VI DEOGRAPHER: And woul d the court
16 reporter please swear in the wtness.
17 MR. NUNEZ: Hello there. This is Rudy
18 | joining in.
19 MR. ANNESSER: Thank you, Rudy. We've
20 al ready begun.
21 MR NUNEZ: Ckay.
22 MR. ANNESSER: Pl ease place us on nute.
23 MR. NUNEZ: | thought it was 9:00 though,
24 right?
25 MR. ANNESSER: Yes, but we, we decided to
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1 start just a couple mnutes early. Just put us on
2 mute if you woul d.

3 MR. NUNEZ: Okay. No probl em

4 JOSEPH ALAN MJURRAY

5 having first been duly sworn, was exam ned

6 and did testify as foll ows:

7 EXAM NATI ON

8 BY MR ANNESSER

9 Q M. Mirray, ny name i s John Annesser. |

10 | represent the Plaintiffs in this matter as you know.
11 Have you had your deposition taken before, sir?

12 A | have had a deposition taken before, yes.
13 Q Ckay. Wen was that?

14 A Bet ween 1998 and 1999.

15 Q Ckay. I'mgoing to give you a quick

16 | refresher for depositions. Qur court reporter here is
17 | going to take down everything we say. Wth that being
18 | the case, I'mgoing to do ny absolute best not to

19 | interrupt you or talk over you in any manner. | would
20 | ask you to do the sane for ne as it nmakes her job nearly
21 | inpossible. During the course of the deposition |I'm
22 | going to be asking you a series of questions, none of
23 | which are intended to enbarrass or harass you in any
24 | manner. They are sinply to get to the facts in the
25 | matter of this case.
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1 If | ask you a question and you do not
2 | understand it, please let me knowthat and I wll try to
3 | either restate it or rephrase it. |If you do not ask nme
4 | or do not tell nme that you don't understand, |'m going
5 | to assune that you do understand. |Is that fair?
6 A Yes.
7 Q Ckay. At any tinme if you need a break, just
8 | let me know and we'll try to get to, to a break at the
9 | next avail able opportunity. Are you represented by
10 | counsel today?
11 A Yes.
12 Q And who is your counsel ?
13 A Chris Lomax of Jones Day.
14 Q Does he represent you individually, or does
15 | he just represent the Defendants in this matter and you
16 | believe yourself to be part of that group?
17 A He represents the Defendants and, therefore,
18 | me in sone capacity as a wtness.
19 Q Ckay. Are you current -- are you currently
20 | enpl oyed --
21 MR. LEON: Francisco Leon here.
22 MR. ANNESSER: (kay. Francisco, we've begun
23 al r eady.
24 MR. LEON:  Ckay.
25 MR. ANNESSER: Thank you.

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 9 of

02/17/2017 Joseph Alan Murray 423
Page 8

1 | BY MR ANNESSER

2 Q Have you retained M. Lomax individually?

3 A No.

4 Q Are you currently enployed by any of the

5 | defendants in this case?

6 A No.

7 Q Ckay. Can you please state your full name
8 | for the record?

9 A My name is Joseph Alan Mirray.

10 Q And what is your hone address?

11 A 2646 Saint Marys Street, Raleigh, North

12 | Carolina 27609.

13 Q Your business address or addresses?

14 A | have a home office now at ny hone address.
15 | And | al so have an office that's under construction at
16 | 5107 Unicon Drive, Unit Kin Wake Forest, North

17 | Carolina.

18 Q Are you currently enpl oyed?

19 A | started a new business after Industrial
20 | Heat shut down.
21 Q | ndustrial Heat is shut down?
22 A They ceased to have an engi neering operation,
23 | so they let all of the engineers go.
24 Q What do you nean they ceased to have an
25 | engi neering operation?
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1 A So we had a group of, | don't know, five or

2 | six engineers that were working at the conpany. And as
3 | effective the end of Cctober, they gave all of the

4 | engineers a severance package and rel eased us, paying us
5 | through the end of the year. And then subsequently we
6 had to agree to support their ongoing activities,

7 | as-needed basis for pay if needed.

8 Q Have you provided any services to Industria
9 | Heat after October 20167

10 A Yeah. bligated to from Oct ober through

11 | Decenber, and | did | would say very little. And then
12 | in January there were a few questions, and then this

13 | nonth in preparation for the deposition there were a | ot
14 | nore questions.

15 Q Ckay. What was the ampunt of your severance
16 | package?

17 A |t was pay and benefits through the end of

18 | the year, so for Novenber and Decenber. It did not

19 | include any | eave on the books. That was just
20 | term nated.
21 Q The question was how nuch
22 A How nmuch noney?
23 Q Yes.
24 A |, | don't know, two nonths worth of salary.
25 Q What were you being paid at Industrial Heat?
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1 A $200, 000 a year.

2 Q What benefits did you receive?

3 A Medi cal, 401(k), short-term long-term

4 | disability, |leave. Probably a few other things. Oh,
5 | there was a life insurance policy, kind of a standard
6 l'ife insurance policy.

7 Q Now, you said that you' ve started your own
8 | new busi ness?

9 A Yes.

10 Q What's the nanme of that business?

11 A 0 Base Desi gn.

12 Q What does it do?

13 A Engi neering services. |'mwiting SBIR

14 | proposals, working with sone other primarily

15 | defense-rel ated conpani es.

16 Q |"'msorry. SBI proposal s?

17 A SBIR. Smal | business innovation research
18 contracts.

19 Q What is that?
20 A It's a, it's a small business contract that
21 | the federal governnent offers to anybody. It's an open
22 | solicitation. They occur anywhere fromone to three
23 | tines a year by all of the various groups within the
24 | departnent -- within the federal governnent.
25 Q Ckay. Now, you said you did engineering
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1 | services. \What engineering does this new conpany

2 | provide?

3 A Mechani cal engi neering, systens engi neering,
4 | systemarchitecture, design type work.

5 Q Ckay. Wiat is, can you define those for ne?
6 | What is nmechani cal engineering as opposed to systens

7 | engineering?

8 A So nechani cal engineering is normally the,

9 | the study of nmechani cal designs and el enents, the

10 | creation of designs, fluid nmechanics, thernodynam cs,

11 heat transfer, various other elenents. Systemdesign is
12 | normally a broader nultidisciplinary function that

13 | includes nechanical engineering, electrical engineering,
14 | conputer engineering, overlooking |arge systens that may
15 | enconpass functionality fromall those areas.

16 Q What engi neering projects have you worked on
17 | since starting this business, 0 --

18 A Base Desi gn.

19 Q -- Base Design?
20 A | have been wor ki ng on nanoconposite thin
21 | filmcoatings wth another conpany for autonotive and
22 | reverse osnosis desalinization proposals. | have been
23 | working on a proposal for an unmanned aircraft. | have
24 | worked on proposals for coatings associated wth
25 | unmanned aut ononous vehicle engines. | have worked on
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1 | sone sinmulation work related to helicopter applications;
2 | specifically, rotor blade interaction with, with

3 | particulates in uninproved |anding and takeoff sites.

4 Q Ckay. Now, you said you' ve worked on

5 | proposals for these things?

6 A Yes.

7 Q What do you nean by a proposal for these

8 | things?

9 A So in nost of these areas you have to propose
10 | the work, get -- gain funding, and then have the work

11 | put on contract before you can actually get the work.

12 Q Have you gai ned funding for any of those

13 | projects?

14 A We have, | have one that has been awarded.

15 | The contract not has actually -- that's not true. Yes,
16 | | have one that has been awarded. The contract actually
17 | just canme in this week. And another one that the

18 | contract is due in the next few weeks, the contract has
19 | been awarded. They're just putting it through, the
20 | noney through on the vehicles.
21 Q So as of this date, you have worked on the
22 | proposals, but you have not done the actual engineering
23 | or nechani cal engineering or systens engineering side of
24 | the project, correct?
25 A No. The proposal process involves an
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1 | extensive anmobunt of engineering to submt with the
2 | proposal to be selected and nmade eligible to be awarded.
3 Q What is your job title at O Base Design?
4 A Princi pal .
5 Q How many enpl oyees does it have?
6 A Two.
7 Q Wio is other than yourself? | assume you're
8 | one of the two?
9 A Yes.
10 Q Ckay. Wio is the other enpl oyee?
11 A M wife.
12 Q Ckay. |s she an engi neer?
13 A No, she's not.
14 Q What does she do?
15 A She's doi ng adm ni strati ve.
16 Q So you're the only engineer with the conpany?
17 A At this point, yes.
18 Q Have you ever provided expert testinony
19 | before?
20 A No.
21 Q Have you ever been determ ned to be an expert
22 | by any court?
23 A No, not that |'m aware of.
24 Q What do you bill for your services?
25 A What do | bill?
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1 Q Yeah. How nuch?

2 A An hourly rate? 150 or $175 an hour.

3 Q What are you being paid, sir, for your

4 | services that you're providing to Industrial Heat now?

5 A $175 an hour.

6 Q | s your conpany, O Base Design, part of any

7 | professional organizations?

8 A No.

9 Q Are you part of any professional

10 or gani zati ons?

11 A Not presently.

12 Q Have you been within the last three years?

13 A Yes.

14 Q Whi ch organi zation?

15 A | have been a nmenber of ASME, a nenber of

16 | SPIE, the Society of Photographic and, and | naging

17 | Engi neering, and the American Physical Society.

18 Q What is ASME?

19 A Anerican Soci ety For Mechani cal Engi neers.

20 Q Wiy are you no | onger a nenber of that?

21 A Just because |, | changed addresses and never

22 | renewed at ny new address.

23 Q Ckay. What about the society for -- |I'm

24 sorry, SPIE?

25 A Yeah. The, I, | amno |onger doing inaging
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1 | systenms. And so | used to go to conferences and
2 | participate in a lot of those, but |I'mnot doing that
3 anynor e.
4 Q Ckay.
5 A So | no |longer am a nenber.
6 Q |'msorry. The |ast one was?
7 A The Anerican Physical Society.
8 Q Wiy are you no | onger a nenber of that?
9 A Just no longer participating in the
10 | conferences and proceedings.
11 Q Now, you said that you have testified before.
12 | What type of case was that back in '98, '99?
13 A There was a di spute between a, a conpany that
14 | manufactured, that built a software conpiler technol ogy
15 | and a conpany who |licensed their technology. And I had
16 | witten a proposal for the US. Arny to actually use the
17 | sane technol ogy, and we |licensed that technol ogy from
18 | the supplier. And they were suing each other, the other
19 | two conpanies, and | was asked mnmy opinion about the
20 | maturity of the technol ogy and the useful ness of the
21 | technol ogy.
22 Q So you gave opinion testinony in that case?
23 A Yes.
24 Q Were you offered as an expert witness in that
25 | case?
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1 A | don't know. It's been so |ong ago.

2 Q Do you recall the nane of the case?

3 A No. But I, | could probably find it.

4 Q Ckay. Do you know where the case was

5 | pending, what court?

6 A Probably in Ceveland I would guess. | |ived
7 | in Washington, D.C., at that tinme, but |I'mnot sure.

8 Q Do you know if it was a federal or a state

9 | case?

10 A | do not.

11 Q Do you know who the attorneys were in that

12 case?

13 A | do not.

14 Q What was the nane of the conpany that you had
15 | provided testinony for?

16 A | don't even recall. They were a small

17 | conpany. |, | know the engineer's nane that ran the

18 | conpany, but | would have to | ook at, back at nmy notes.
19 Q Qt her than that, have you ever provided
20 | deposition or trial testinony?
21 A No.
22 Q Sir, can you tell me starting with high
23 | school, well, let me just start there. Were did you go
24 | to high school ?
25 A | went to high school at Swartz Creek High
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1 | School in Swartz Creek, M chigan.
2 Q Did you have any area of study there, or was
3 | it just general academ a?
4 A It was col |l ege prep and technical studies, so
5 | | studied drafting and desi gn.
6 Q Did you pursue a degree after high school ?
7 A Yes, | did.
8 Q And what degree did you pursue?
9 A | went to Mchigan State University and
10 | received a degree in mass -- in nechanical engineering,
11 | a bachel ors of science in nechanical engineering.
12 Q Any specialty area or just generally
13 | nechani cal engineering?
14 A | spent nost of ny specialization in heat
15 | transfer, fluid mechanics, turbul ence, and
16 | thernmodynam cs.
17 Q Did you get a, does your degree reflect your
18 | studies in heat transfer and fluid nechanics?
19 A No.
20 Q Those were just courses that you took?
21 A Actually did, I was, | took courses in that
22 | area, and then | worked in a research |aboratory at the
23 | university.
24 Q Ckay. How long did you attend M chi gan
25 | State?
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1 A | was at M chigan State University from
2 | August of 1986 until May or June of 1991.
3 Q So al nost five years?
4 A Yes.
5 Q You graduated wth a degree, sir?
6 A Yes.
7 Q And you said you were, you worked in research
8 | at Mchigan State?
9 A Yes. So throughout ny undergraduate
10 | education, | canme froma very large famly. W didn't
11 have the resources to go to college, so | wrked as a
12 | co-op engineer throughout. So | would go to school one
13 | quarter, and | would go to university another quarter.
14 | So in general | worked the winter and sumer quarters,
15 | and | went to school the fall and spring. So |I worked
16 | at General Mdtors Truck and Bus throughout ny
17 | undergraduate, and then during the senester | worked in
18 | the fluid nmechanics and turbul ence research | aboratory.
19 Q FI ui d mechani cs and turbul ence?
20 A Research, yes.
21 Q And what did you do there?
22 A Conduct ed experinents and neasurenents in
23 | turbulent flow systens, supported the graduate students
24 | to a |l arge degree doing experinents.
25 Q Ckay. Now, after Mchigan State did you
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1 | pursue any additional degrees?
2 A Yes. |, also |, | studied as an
3 | undergraduate, when | was at Mchigan State | studied
4 | abroad at the Rheinisch-Wstfalische Techni sche
5 | Hochschule in Aachen, Germany. So in 1989 | spent about
6 | five or six nonths at RWH studying abroad. And then
7 | subsequent to that | went to the University of Utah and
8 | received a masters degree, a nmasters of science in
9 | nechanical engineering where | specialized in fluid
10 | mechani cs and heat transfer research.
11 Q Does your degree reflect heat transfer and
12 | fluid mechanics?
13 A No. It's a masters of science, ny degree.
14 | AIl of ny publications reflect the research area.
15 Q Ckay. |'ll ask about your publications in a
16 | couple.
17 A Okay.
18 Q Did you receive a degree fromthe University
19 | of U ah?
20 A Yes, | did.
21 Q What year was that?
22 A 1993.
23 Q And for that degree did you have to wite a
24 | thesis or a dissertation?
25 A No. | did the publication option, so | wote

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 21 of

02/17/2017 Joseph Alan Murray 423
Page 20

1 | papers and presented at ASME conference. There were two
2 | options.

3 Q How many papers did you publish for that

4 | degree?

5 A | believe | had two publications.

6 Q What were they called?

7 A Ch, | can't recall

8 Q What were they on?

9 A They were on, the research | was doing at

10 | that tine was in conjunction wth the Arnmy Dugway

11 | Proving G ounds. W were doing near-wall turbul ence

12 | measurenents. And the Arny had a desire to use a

13 | technol ogy called sonic anenonetry to nake --

14 (Phone ringing.)

15 A Excuse ne. | apologize. Forgot to turn that
16 | off. Let me just disable this. |I'msorry. There we
17 go.

18 So ny research was, the Arny had a desire to
19 | do, to make turbul ent neasurenents using a technol ogy
20 | called sonic anenonetry in the atnosphere; in
21 | particular, on the, the salt flats in the Uah desert.
22 | And one of the challenges was that the actual physical
23 | structure of the sonic anenmoneter interfered with the
24 | flow and, thereby, interfered with the, the fluid
25 | structure inside the nmeasurenent domain. So we did a
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1 | very extensive study of the, the turbulent structure and
2 | turbulent flow inside the sonic anenoneters.

3 Q Ckay. You say an extensive study. How | ong
4 | did that take?

5 A Probabl y worked on that for about a year.

6 Q Full tine?

7 A Yeah. It was ny research program

8 Q Ckay. That was one of your publications?

9 A Yes.

10 Q VWhat was the other?

11 A The ot her one, ny advisor and | worked on

12 | analysis of sone of his thesis data. He was, he

13 | received his PhD and did his post doc at M chigan State.
14 | And |, he and | did neasurenents and a | ot of analysis
15 | of his data, and that was published in the Journal of

16 | Fluid Mechani cs.

17 Q What was his thesis on?

18 A Sub-grid scal e turbul ent nmeasurenents.

19 Q Did you take any courses either in your
20 | masters program or bachel ors programin nucl ear
21 | engi neering?
22 A No.
23 Q Did you take any power plant designs or power
24 | plants?
25 A Yes.
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1 Q Ckay. What courses?
2 A As an undergraduate | was required to take
3 | two thernodynam c courses, which were fundanentally
4 | focussed on power plant design and steam systens. |
5 | also took two heat transfer courses that were
6 | requirenents, and a |lot of that was on heat, heat
7 | exchange for steam and other types of systenms. And |
8 | took two fluid nmechanics courses as an under graduat e.
9 In ny masters program | took a conductive
10 heat transfer graduate study class, which included a | ot
11 | of study of conductive heat transfer in both steam and
12 | gas systens. | took a gas dynam cs course in graduate
13 | school. The gas dynam cs were focussed on turbine and
14 | gas dynamics. | also as an undergraduate took a cl ass
15 | on gas and steam turbi ne design.
16 And then subsequent to ny masters, in ny PhD
17 | program | took classes on viscous flow, which also
18 | incorporated aspects of turbulent flowin these types of
19 | systens. And | took a viscous flowclass in, innmy --
20 | all of ny graduate work was effectively focussed on
21 | fluid nechanics, heat transfer, and turbulent flows.
22 Q Now, the three courses that you took,
23 | thernodynanmi cs, heat transfer, and fluid nmeasurenents in
24 | undergrad, those were required courses?
25 A It was heat transfer, two classes in heat
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1 | transfer; two classes in thernodynam cs; and two cl asses
2 |in, in fluid mechanics.

3 Q Yes, sSir

4 A Ther nodynam cs.

5 Q | believe you said that those were required

6 cour ses?

7 A Yes, yeah. Required.

8 Q And so everyone who got a nechanica

9 | engineering degree took those courses?

10 A Absol utely.

11 Q Ckay. What about your masters? | believe

12 | you said conductive heat transfer and gas dynam cs.

13 | Were those required courses?

14 A No. | also took a viscous flow course in ny
15 masters programas well.

16 Q And in a hundred words or |ess, what is

17 | viscous flow?

18 A Viscous flowis the flow of liquids in either
19 | internal flow or external flow systens in |ooking at the
20 | actual structure of the flow and the [osses in the
21 | flows, in 100 words or |ess.
22 Q I n your undergrad or masters program did you
23 | receive any honors, prizes, fellowships, or otherw se?
24 A Yes.
25 Q And what were those?
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1 A | graduated with honors as an undergraduate.
2 | In ny graduate program | had an NSF fellow for one of ny
3 | research years through ny advisor, and then in ny --

4 Q What is an NSF? |'msorry.

5 A Nati onal Science Foundation fellow. So ny

6 | advisor received a Young Investigator grant. | think

7 | nowit's called a Young Investigator. Back then |I don't
8 | know what it was called, but. And with that, he was

9 gi ven funding, research funding to have an NSF fell ow
10 | work for him and | received that for one year in ny

11 masters. And then ny first year in ny PhD program |

12 | received funding under a NASA fell owship, the same type
13 | of thing through ny advisor.

14 Q Ckay. So the advisor was awarded the grant
15 | noney, and you were selected as the fellowto, to --

16 A To do the research

17 Q Ckay. Post nmasters degree did you pursue any
18 | additional degrees?

19 A Yes.
20 Q What degrees?
21 A PhD i n nmechani cal engi neering.
22 Q Wre you awarded that degree?
23 A No, | was not.
24 Q Why not ?
25 A W were living in Washington, D.C., and ny
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1 | son was born, and | had to get a job that paid enough

2 | noney to pay for ny famly. So | left my PhD program

3 | after I was advanced to candi dacy and was conpl eting ny
4 | thesis. The conpany | went to work with agreed to give
5 | nme half time to conplete ny thesis work and defend ny

6 | thesis, but it just never happened. They becane too

7 | emersed in the work and never was able to conplete ny

8 | dissertation.

9 Q Ckay. What was your thesis on?

10 A My thesis was on sub-grid scale physics for
11 | large eddy sinmulations, the relationship to energy

12 | cascades, and dynam c nodeling of the sub-grid scales.
13 Q And in laynen's terns that neans what?

14 A So there are, in general there are three

15 | general forns of large scale sinulations for turbul ent
16 | flows and for heat transfer. One is a Reynol ds-averaged
17 | technique, which is what's commonly used for things that
18 | you mght see on the news or the weather. The second

19 | technique is called a direct nunerical sinulation.
20 Since then | should note there's another whol e energent
21 | technol ogy, but | won't get into that.
22 Direct nunerical sinulation, the problens are
23 | that, the problemw th the direct nunerical simnulation
24 | is that you can only do very, very trivial, snal
25 | probl ens because of the conputational resources it
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1 | takes. It's a Fourier transform of the Navier-Stokes
2 | equation. The solvers are extraordinary. So in the
3 | 1960s it was proposed that if you took a step kind of
4 | hal fway between the two extrenmes and you sol ved the
5 Navi er --
6 Q Too nuch.
7 A Too nuch infornmation?
8 Q You're, you're actually confusing ne nore
9 | than when | began that question.
10 A Yeah.
11 Q So let nme retract that for a nonent.
12 A Ckay.
13 Q During your tinme, whether in your undergrad,
14 | your masters, or your PhD program did you ever teach
15 | courses?
16 A Yes.
17 Q What courses did you teach as an instructor?
18 A | was, | taught a |aboratory on fluid
19 | nechanics neasurenent in ny nasters programas a
20 | teaching assistant. And | taught a |aboratory on, it
21 | was conpressible flow So it was a supersonic flow,
22 basi cally running the supersonic w nd tunnel.
23 Q Wnd tunnel you said?
24 A Yeah, wi nd tunnel.
25 Q Have you prepared or presented any
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1 | professional sem nars?
2 A Excuse ne. Meaning presentations?
3 Q Presentations to other people in your field.
4 A Yes. Yes.
5 Q And how many of those have you prepared and
6 | presented?
7 A | have presented at ASME conferences in the
8 | '80s. | presented at the Division of Fluid Mechanics
9 | annual neetings at the Anmerican Physical Society in the
10 | '80s. | don't renmenber the exact year. | renenber one
11 | was in Atlanta and one was in San Di ego, and one of them
12 | | renmenber distinctly because it was disproving the
13 | fundanental tenants of ny thesis, so.
14 Q |*'mconfused, sir. You, you said that --
15 A "90s, I"'msorry. '90s, early "90s. It was
16 | in my masters programwhen | did ASME presentations
17 | related to the sonic anenoneters. And, and then
18 | Division of Fluid Mechanics neetings were in, let ne
19 | think, '"94 and '95, about those, that time frame. Could
20 | have been ' 96.
21 Q Were there any publications affiliated wth
22 | those presentations?
23 A Yeah. Actually, | think the, the actual
24 | presentations are published through American Physi cal
25 | Society for the Division of Fluid Mechanics, and the
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1 | ASME | believe are also published. You can find them
2 | online.
3 Q Have you, do you -- I'msorry. Do you have
4 any continuing education requirenents?
5 A No.
6 Q Have you taken any conti nui ng educati on
7 | courses or otherw se --
8 A Yes.
9 Q -- in your field?
10 Wien is the last tinme you took one?
11 A Novenber .
12 Q And what was that course in?
13 A | was, it, within the last year | took two
14 | courses on a sinulation technol ogy call ed OpenFOAM
15 It's a new energent 3D-sinulation technol ogy used for
16 | fluid nechanics and heat transfer, and |I've been
17 | actually attenpting to use it for about six or seven
18 | years. | tried to get ny engineering teamto use it
19 | sone years ago, but | never had the tine or the
20 resources, so in the last year |'ve had training tw ce
21 | on that.
22 Q Ckay. So they were both on that?
23 A Yes.
24 Q How, okay. You said that was training. Ws
25 | it a continuing education course or just training on
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1 | that software?
2 A | don't know if | could differentiate between
3 | the two. What, what do you nean?
4 Q Were you, was it presented by the software
5 conpany?
6 A Vell, it was, there was -- yeah. Actually,
7 | it was one of the devel opi ng conpanies that does it.
8 | They offer training for these courses.
9 Q How | ong were the courses?
10 A The first one was three days. |'msorry.
11 No. The, the first one was two days. The second one
12 | was three days, and it also included one day for a, a
13 | forum where people cane fromaround the world and
14 | presented their research on this tool.
15 Q |"'msorry. Wat was the tool called again?
16 | Open phone?
17 A OpenFOAM
18 Q O P- E- N?
19 A FOAM F-OA-M
20 Q F- O A-M?
21 A Uh- huh.
22 Q |s that a software that you can purchase?
23 A It's actually freeware. You can download it.
24 Q Sir, do you hold any licenses or
25 | certifications?
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1 A No.
2 Q Do you have an engi neering |icense?
3 A No.
4 Q Are you a professional engineer?
5 A No.
6 Q Have you ever applied to becone a
7 | professional engineer?
8 A No.
9 Q Have you ever applied for any other license
10 | or certification?
11 A No.
12 Q Now, |1'd like to walk through your enpl oynent
13 | history prior to O Base Design.
14 A Ckay.
15 Q |''msorry. Wen did you begin working with O
16 | Base Design?
17 A | formed the conpany | think the first week
18 | of Novenber 2016.
19 Q Prior to that where were you enpl oyed?
20 A | medi ately prior to that | was enpl oyed by
21 | Industrial Heat.
22 Q What was your title there?
23 A Vi ce President of Engineering.
24 Q And when did you begin working as Vice
25 | President of Engineering for Industrial Heat?
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1 A About My of 2015.

2 Q As an enpl oyee?

3 A | began in May of 2015 as a, being paid as a

4 | consul tant because of ny nedical insurance, to carry ny

5 | nedical insurance over to the end of the year fromny

6 | previous conpany.

7 Q And |'m going to cone back obviously to --

8 A Yeah.

9 Q -- your tinme at Industrial Heat, but prior to
10 | working for Industrial Heat, beginning in May 2015 where
11 | were you enpl oyed?

12 A | was enpl oyed by a conpany that | had

13 | started in 2003. The nanme of the conmpany was 3 Phoeni x,
14 | and we sold that conpany to a British publicly traded
15 | conpany called Utra Electronics in February of 2014,

16 | and | was one of the co-founders and principal in that
17 conpany.

18 Q How many co-founders were there?

19 A There were five co-founders.

20 Q What did that conpany do?

21 A We built systens for the Departnent of

22 Defense. W built radar systens. W built A --

23 | engine -- let me see. W built radar systens. W built
24 | sonar systens. W built imaging systens, a nunber of

25 | different imaging systens. W built test systens for
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1 | torpedos, heavywei ght torpedo, it was the Mark 710
2 | systemto test the torpedos. W did a |lot of innovative
3 | research contracts as well, SBIRs.
4 Q Ckay. Wiat do you nean by you built systens
5 | such as radar systens? Wre you building radar towers?
6 | Were you designing --
7 A No.
8 Q -- the systenf
9 A So our role at 3 Phoenix was primarily, when
10 | the Departnent of Defense had a chall engi ng probl em and
11 | a, and a very limted anbunt of tinme to get it done,
12 | they would often hire us to build the system So they
13 | woul d have a set of requirements; for exanple, we need a
14 | certain range resolution or other technical
15 | requirenents. We woul d docunent those requirenents. W
16 | woul d design both a physical hardware and software
17 | systemto address those requirenents.
18 W woul d build EDM engi neering devel opnent
19 | nodel, prototypes of that system W would test those
20 | systens with our Departnent of Defense custoners, and
21 | then we would do lowrate initial production typically.
22 | And that's typically when we woul d end. Sone systens
23 | have gone on since then to a full-rate production, but
24 | we would typically end at lowrate initial production.
25 Q Ckay. Now, when you say you built these

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 34 of

02/17/2017 Joseph Alan Murray 423
Page 33

1 | systens, is that for, are we tal king about designing

2 | themon paper and saying, hey, guys, this is how you

3 | build your system or is this actual physically

4 | constructing --

5 A W did everything.

6 Q -- the systenf

7 A Yeah. W, we, we devel oped the requirenents.
8 | W went through requirenents reviews with our custoners.
9 | W turned those requirements into designs, and normally
10 | we would go through what's called a prelimnary design
11 review and then a, a final design review or critica

12 | design review. It depends on the custonmer. After,

13 | between the prelimnary and the critical we begin to

14 | devel op prototype elenents; in particular, risk

15 | reduction areas where they mght be high risk. W

16 | develop either software to hardware or address that.

17 | And then after critical design reviewis finished, we
18 | would actually build the system physical hardware and
19 | software.
20 Q What were your job duties at 3 Phoeni x?
21 A | was, as | said, | was a principal and
22 | co-founder. And | wote a lot of proposals. | designed
23 | a lot of systenms. | was a chief systemarchitect. |
24 | oversaw the anal ysis and validation of the system
25 | agai nst the requirenents.
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1 Q Did the U S. governnent require that the

2 | design systens or the engineering be signed off by a

3 | professional |icensed engineer?

4 A No.

5 Q Did you have professional |icensed engineers
6 | working for you?

7 A No.

8 Q What were you paid while you were with 3

9 | Phoeni x?

10 A | was paid, well, at the beginning we started
11 | in nmy basenent, nyself and two other principals, and we
12 | were paid zero. And ny salary once we began to nmake

13 | noney was | believe $165,000 a year. Al the principals
14 | had the same salary, and gradually over the 10-year

15 | period ny salary went up to | think about 310, 000 or

16 | $320,000 per year. And that was ny, ny salary. W also
17 | had bonuses and ot her aspects of conpensation.

18 Q Now, you said you sold the conpany in

19 | February 20147
20 A Yes.
21 Q How nmuch did it sell for?
22 A We sold the, the total value of the sale was,
23 | was really in three parts. There was noney up front,
24 | which was $70, 000, 000. There was $10, 000, 000 of
25 | retention bonus, and then there was an additi onal
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1 | $7,000,000 of earn-outs if the conpany nmet their, their
2 | objectives. So the total value of the sale was
3 | $87, 000, 000.
4 Q And what was the portion you received?
5 A About 20 percent. This is nmaybe 12 or
6 | $14, 000, 000.
7 Q Now, were you retained by the conpany that
8 | purchased that business for any period after it was sold
9 in 20147?
10 A Yes.
11 Q For how | ong?
12 A | left after about 15 nonths, but | left,
13 | they, they preferred that | woul d have stayed, but | was
14 | just, between the due diligence process and the
15 | integration process, | was just tired in the end, needed
16 | to take a break.
17 Q So --
18 A So | left in April 2015.
19 Q And when you | eft what was your sal ary?
20 A 300 whatever, whatever | said before.
21 315,000, 320,000. | don't really recall. Per year.
22 Q And you left on your own accord?
23 A Yes.
24 Q And you said that they asked you to stay?
25 A Yes.
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1 Q What did you do -- did you go directly from3
2 | Phoenix to --
3 A Yeah. That wasn't the plan.
4 Q -- Industrial Heat?
5 A But that's what ended up happening. M, ny
6 | plan was that | was going to take about six nonths and
7 | just not do anything, but. And when | decided to | eave
8 | 3 Phoenix | had been in discussion, | had, actually I
9 | had lunch with Dewey Weaver. And he said, you know,
10 | this group he's working with, Industrial Heat, they're
11 | ranping up and they need to set up an engi neering
12 | operation, would | be interested. And | said | m ght
13 | be. And he said, well, they're getting noney to set
14 | this up and, and so, you know, let ne knowif you're
15 | interested. And | said, okay, | would be interested.
16 And ny presunption was, |ike everything I had
17 | done for the previous 20 years with the Departnent of
18 | Defense, that anytinme sonebody says they're going to get
19 | noney, it always takes six nonths |onger, so | didn't
20 | think it would be an issue. And then so it turns out
21 | that as soon as | had left 3 Phoenix, it was not, it was
22 | within a week or two that they called and said we
23 | received our funding and we need to get going.
24 So I, | worked just at arns lengths for a
25 | little while, just saying |'lIl help you out, get
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1 | organized, get things, you know, in place that you need
2 | to get in place, and then becane fully engaged there in
3 | about, you know, md to |ate May.

4 Q W'l cone back to that. Prior to 3 Phoenix
5 | where were you enpl oyed?

6 A | worked for Digital Systens Resources, which
7 | in Septenber of 2003 was bought by General Dynam cs

8 | Corporation. And | was at Digital Systens Resources

9 | fromMay of 1996 until Septenber -- I'msorry, until

10 | Decenber of 2003 | believe. About.

11 Q Now, what was your title or role at Digital
12 Systens Resources?

13 A Wien |, when | started there | was a systens
14 | engi neer working on acoustic systens. Acoustic systens
15 have a lot of simlarity to a |ot of the nechanical

16 | systens that | was working on in nmy PhD studies. Excuse
17 | me. And so | started as a system engi neer on a program
18 | called MARS, the Miultistatic Active Receiver System and
19 | then rapidly progressed up in ny title. At the end
20 | ultimately was Director of Strategic Technol ogi es.
21 Q Now, you said you left there around Decenber
22 | of 20037
23 A Yes.
24 Q Wiy did you | eave?
25 A So after, we were a, we were a smaller
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1 | conpany. Wen | started at Digital Systenms Resources we
2 | were about 65 people and we grew the conpany to be about
3 | 500 people, and then we were bought in 2003 by General
4 | Dynamcs. General Dynam cs was a perfectly good
5 | conpany. They're a great conpany, but they operate in a
6 | very different way than a small dynam c conpany. And it
7 | was clear that the innovation and the speed and sone of
8 | the things that we had brought to the table were not
9 | going to continue within the, the General Dynam cs
10 | famly. So | decided that | needed to go back to an
11 | environnent where we could do innovative system
12 | devel opnent.
13 Q All right. Now, you said they worked on
14 | acoustic systens?
15 A They, they actually built all kinds of
16 systens.
17 Q okay.
18 A Yeah. They worked, they, their biggest
19 | programwas a programcalled ARCI, the Acoustic Rapid
20 | COIS Insertion. It was a very innovative program
21 | injecting technology into the submarine fleet. | worked
22 | on ARCI. | worked on a programcalled APB, Advanced
23 | Processing Build. | worked on a programcalled Tech
24 I nsertion. | worked on a program call ed Wapon Control.
25 | | worked -- WC. TC, Tactical Control. | worked on the
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1 | MARS systens. | worked in the Tech Insertion Photonic
2 | Mass Wirkstation. | worked on CEC, Cooperative
3 | Engagenent Capability. | worked on TSM Total Ship
4 | Mnitoring system | was overseeing the architecture
5 | and the devel opnent of that system for 688 subnari nes,
6 | Seawol f subrmarines and Virginia Cass submarines. The
7 | list goes on. W did a |lot of prograns.
8 Q Did that conpany work at all on power plants?
9 A Did they work -- no, they did not.
10 Q Did 3 Phoeni x work on power plants?
11 A W wor ked on power systens.
12 Q What is a power system sir?
13 A So --
14 Q And, and before you answer |'mgoing to ask
15 | you to give it to ne at a third-grade level. | took two
16 | science courses in college, and I may have sl ept through
17 | one of them
18 A. okay.
19 Q So.
20 A So we, we built systens that took in very
21 | large high voltage and, for exanple, AC 483 phase or
22 | shipboard power, 2160 3-phase power, things of that
23 | sort, kind of the stuff you would see in like big
24 | industrial applications. And we built systens that
25 | converted that or transfornmed it into power appropriate
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1 | for systens |ike acoustic transmtters or radar systens.
2 | So we built 25-kilowatt power systenms, and we built, we
3 | actually designed prelimnary design and proposed a, a
4 | 1-megawatt power systemfor the Arleigh Burke cruisers
5 | for their new radar systemthat they were building.

6 Q Arleigh Burke cruisers, what is that? |'m

7 | sorry.

8 A It's a, it's a United States Navy surface

9 | vessel. It's a cruiser, a md-sized attack vessel.

10 Q Ckay. And so the systemyou built would be
11 | contained within that ship?

12 A Yes. Most of the systens were actually for
13 | aircraft carriers. 1t was part of a systemcalled the
14 | TW5, Torpedo Warning System which is an active transmt
15 | and receive acoustic systemfor detecting torpedo attack
16 | on aircraft carriers and then localizing the incom ng
17 | torpedos and then firing counterneasure weapons. W

18 | built that entire system

19 Q Now, when you say you proposed this
20 | 1-nmegawatt system that was receiving one negawatt of
21 energy and then, for lack of a better termand I'm
22 | probably using it wong, diverting that energy into the
23 | different systens that woul d operate based on it? |Is
24 | that --
25 A Yeah, converting it.
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1 Q Converti ng.
2 A So it, it brought in what we woul d describe
3 | as dirty power --
4 Q Ckay.
5 A -- directly fromthe turbine gensets, brought
6 | in that dirty power and filtered it, cleaned it up, and
7 | it converted from AC 2160 VAC, very high current, into
8 1-megawatt total output. And then that one negawatt
9 | went into actually another switching systemthat tran,
10 | that, that broke it up into pieces and put it out on the
11 | individual elenents of the radar.
12 Q Ckay. So your, your work with that project
13 | was, after you had received this dirty power as you put
14 | it, it, your work on that did not include the production
15 | or generation of that power?
16 A No.
17 Q Ckay. Have you ever worked on a systemwth
18 | respect to power generation or the, the production of
19 | that power prior to Industrial Heat?
20 A Yeah, not directly in the production. |
21 | worked, when | was at General Mdtors | worked on a
22 | programin the steamplant. The actual steam generation
23 | was a central facility, and | worked in a facility that,
24 | that was a joint custoner of the steamplant. So this
25 | was a very large CGeneral Mdttors facility with three
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1 | mgjor plants, and in that plant we received and we had
2 | to pay for steam And so one of ny projects was
3 | actually, in the managenent of that steam specifically
4 | looking at the instrunentation and reducing cost
5 | associated with that, the steam plant.
6 Q Ckay. And that was while you were an
7 | undergrad?
8 A That was when | was a co-op engi neer, yes, at
9 | General Mdtors.
10 Q | n your undergraduate program --
11 A Yes.
12 Q -- right? What was your title at Cenera
13 Mot or s?
14 A | nt ern engi neer.
15 Q Did you work under other engineers?
16 A Yes.
17 Q Wio was ultinmately responsible for making
18 | recomendations for determnations in that position?
19 A For, for that progranf
20 Q Yes.
21 A The, the supervisor of plant engineering.
22 Q VWhat was his nane?
23 A | don't recall
24 Q Did you work directly for the supervisor of
25 | plant engineering?
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1 A Yes. During that program yes.
2 Q And how | ong were you with GMin that
3 | position?
4 A As an intern engineer | was there, let's see,
5 | one, two... about six or seven quarters. W were,
6 M chigan State was on a quarter systemat that tine.
7 | Approxinately.
8 Q Less than two years?
9 A No. Mre than two years. So all the way
10 | through ny, so -- that's probably, yeah, total,
11 | aggregate, yeah, about two years.
12 Q Ckay. And was that full tinme or was that
13 | part tine?
14 A It was full time on the quarters when |
15 | wasn't at school. So | would go to school in the spring
16 | and fall, and then in the winter and sunmer | woul d work
17 | full tine.
18 Q Ckay. And that was in what years?
19 A | began at GM Metal Fab Truck and Bus in,
20 | think it was about 1987. | think it was the Summer of
21 1987, was ny first co-op intern quarter.
22 Q Have you worked in a steam plant since then?
23 A Not a steam plant, but many plants that, in
24 | fact, alnost every system| worked for, worked on in the
25 | Departnent of Defense was a chilled-water cool ed system
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1 | So we kind of had the opposite problem W had to take
2 | the heat out of the systens and dissipate it to the
3 | chilled-water systens on ships or submarines or their
4 | platforns.
5 Q Now, you said you designed these systens.
6 Did you actually work on them or work on designing
7 | systens? Are we tal king about actually being in these
8 | plants and these facilities, or are we tal king about
9 | designing them on paper?
10 A At CGeneral Motors | was actually in the
11 | plants.
12 Q No, | understand that.
13 A Oh.
14 Q |*'mtal king about after that.
15 A Oh, the Departnment of Defense systens?
16 Q Yes.
17 A Yeah. W actually designed them on paper.
18 | W built them W deployed them | spent time on
19 | ships, submarines. W had to install them W had to
20 | support the -- in the Navy there's an entire
21 | organization called HWE, which is the hull nachine
22 | group. And they have to approve your installations and
23 | make sure that all your docunentation is current. So we
24 | would work with themand we would work on the
25 | installations and all the testing and validation,
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1 | independent testing. Most of the systens had to go
2 | through an independent validation test.
3 Q How woul d you renove heat fromthe water?
4 A It was actually the other way around.
5 Q | "' msorry.
6 A VW were renoving, we were renoving heat from
7 | the systens to dissipate it to the water so the ships or
8 | submarines could, could nanage it in a very controlled
9 | and, and very quiet way, effectively was the key. So we
10 | woul d use heat exchangers in our rack encl osures, were
11 | pretty typical.
12 And we woul d nornmally be allocated a budget
13 | of flowrate, tenperature and pressure, and a maxi num
14 | pressure drop across the system W would use heat
15 | exchangers, and then we would do a |ot of design work to
16 | actually flowthe air inside the cabinet through that.
17 | And then we woul d al so have a budget for allocation to
18 | the chilled-water systemas well as allocation to the,
19 | the open space around the racks. So we had, it was a
20 | very careful dance because the chilled-water systens had
21 | limted capacity on the ships.
22 Q Ckay. Wiat is a rack encl osure?
23 A Ch, so the systens in nost mlitary
24 | applications are enclosed in a rugged rack, so like a, a
25 | cabinet, if you will, with a door. And inside of it you
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1 | may have a bunch of electronics or specialty hardware
2 | sensors, other things, and then you woul d have a heat
3 | managenent system so heat exchanger system And then
4 | the chilled water would flowin, in a, in the case of a
5 | chilled-water system and out. And then there would
6 | also be allocation to the space. So the rack itself is
7 | like a ruggedi zed encl osure, conputer enclosure for
8 | shipboard applications.
9 Q Ckay. And that's where the chilled water
10 | woul d be heated presunptively by --
11 A. By the system yes.
12 Q -- by the system (Ckay. How long, |I'm
13 | sorry. How, how | arge were these rack encl osures?
14 A Wll, it depended on the system For
15 | exanple, on the AN SPS-74 radar, periscope detection
16 | radar systemwe built for the aircraft carrier, that
17 | systemhad two |arge racks. So they were, | think they
18 | were probably 30 inches wi de, 30 inches deep, 6 feet
19 | tall, each of those two racks. But other systens |ike
20 | ARClI, the Acoustic Rapid COTS Insertion, the TC and WC,
21 | they mght have 20 racks in a systemor even nore. It
22 | just depends on the system
23 Q And how much heat was transferred?
24 A I n each one of those systens?
25 Q In each one of those systens.
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1 A |t depended on the, the budget allocation of
2 | a system So typically in a systemlike that, each of
3 | the functions, depending upon mssion criticality of the
4 | function, would have a certain allocation of sea water
5 | or, I"'msorry, of chilled water. And so very critical

6 | systens would have a |arger allocation to ensure that

7 | they operated within their, their, their tenperature

8 | range, whereas less critical systens would be, have the
9 | ability to be disabled during critical, mssion critical
10 | events or evol utions.

11 So it really depended, but sone of themwere
12 | 10 kilowatts. Sone of themwere higher. The power

13 | solution that we, the radar power solution, that was a
14 | 1-negawatt system And the nost difficult requirenents
15 | associated with that systemwas, in fact, the

16 | chilled-water requirement because in that 1-negawatt

17 | systemwe were only authorized to, to put sonewhere

18 | between 40 and 50 kilowatts of power into the

19 | chilled-water system which neant that our power
20 | conversion had to be extraordinarily efficient.
21 Q 40 or 50 kilowatts over what period of tine?
22 |s that kilowatt hours per hour or is that --
23 A So we have to be very careful. People often
24 | confuse the use of power and energy. So the unit of
25 | kilowatt is 1,000 watts, and a watt is the joul es per
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1 | second. The unit of energy is the joule. So energy per
2 | second is watt. So when you say kilowatt hours, what

3 | that is, isit's joule scaled be 3,600. So a kil owatt

4 | hour is a unit of energy, whereas a kilowatt hour per

5 | hour, the hours cancel and it's actually a unit of

6 | power. So we have to be careful.

7 So, and it's very inportant -- | know a | ot

8 | of people think this is nit-picking, but it's very

9 | inportant to know that because in a system if you have
10 | a pulse of power, and a lot of the systens we built were
11 | pulsed, you may have a |ot of power in a very short

12 | period of time, but your average power over sone |ong

13 | period of time mght be very low And so you have to be
14 | able to design to accommbpdate for these, these changes
15 | in power. So power and energy is very inportant to

16 | understand the differences there.

17 THE VI DEOGRAPHER: CGuys, we've got five

18 m nut es.

19 Q Ckay. So you said there was a 1-negawatt
20 | systenf
21 A Uh- huh
22 Q How nmuch, correct nme if |'musing these
23 | incorrectly. How nuch power was put into that system
24 | per hour? Is that --
25 A Ckay. So that, it depends upon the duty
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1 | cycle of the system So in the case of that system
2 | which was the design that we prepared, that system had
3 | a, a power input of one negawatt, but then it had a duty
4 | cycle on top of that. So it mght operate at a certain
5 | nunber of pulses per second. So the aggregate power or
6 | the aggregate energy used in an hour would be | ower than
7 | the cumul ative, say, 1l-negawatt hour. It would be a
8 | lower value. And | don't recall off the top of ny head
9 | what the duty cycle for that particular system was
10 | required to be.
11 Q How | arge was that systenf
12 A Ch, it was, that was a big system | think
13 | that that system was proposed as -- the prototype, the
14 | EDM phase was proposed as two | SO containers, so 20-foot
15 | conex boxes. And, and that may have included the, the
16 | actual test apparatus. Because to nmanage that |evel,
17 | that's an extraordinarily high anount of power for that
18 | kind of density, so to manage that nuch power you really
19 | have to be very careful. So we had to have |oads to
20 | dunmp the power, and we had to have speci al
21 infrastructure to load it in. Qur partner on that
22 | programwas a conpany called Dynapower, and they had
23 | sonme of those resources avail abl e.
24 Q When you say dunp the power, what do you nean
25 | by that?
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1 A So when you're testing a system in a case of
2 | a systemlike this, what you need to do is you need to

3 | be able to verify all of the requirenents of the system
4 | are net, but you don't usually do that with a

5 potentially hundreds-of-mllions-of-dollar radar on the
6 | back end. You do it in a test configuration.

7 So what you do is you would have an interface
8 | to, for exanple, grid power. And you would condition

9 | that power to look Iike the genset power that woul d cone
10 | in on the ship. And then the output |oad that would

11 | normally go to the other systemfor distribution of the
12 | radar, you would dunp it into sonething that emnul ates

13 | that. So it would absorb all that power and allow you
14 | to nmeasure it and determ ne what's happening, the

15 | quality, and does it neet the requirenents, does it neet
16 | the duty cycle, does it neet the thermal requirenents,
17 | the heat transfer, all of those other things as well as
18 | in those systens a huge focus is on reliability and nean
19 | time between failure.
20 Because the systens are so |large, you
21 | actually had have to cut a hole in the ship to get them
22 | in, and generally people don't like to do that. Those
23 | are, you know, those are very, very expensive
24 | operations. So to get themin and out, you need to --
25 Q So that particular systemthat you worked on
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1 | the 1-negawatt system the heat transfer was fromdry
2 | heat, not steam or was it?
3 A No. The heat transfer in, in the, in that
4 | proposed systemwas actually fromthe power electronics.
5 | So what we were doing was we were taking 4160 high
6 | current power and we were conditioning it and swtching
7 | it into DC power, so we were naking 1,000 volt DC at a
8 | very high current. And so to do that, what you had to
9 | do was you had to put it through switching el ectronics
10 | like silicon carbide and gallium arseni de and ot her
11 | technol ogies for switching that power.
12 And when you switch that power, there are
13 | inefficiencies in those sem conductors, and so they
14 | dissipate heat. Some percentage of that heat or sone
15 | percentage of that power gets converted to heat, waste
16 | heat. And so you had to renove that power fromthat
17 | area so it didn't nelt and turn the, the entire
18 | switching apparatus into just a puddle of nolten
19 | sem conduct or.
20 Q Ckay. So when you say one negawatt of power
21 | that's going through, that's not the anmount of heat
22 | that's being released; is that correct?
23 A No. |If you released that amount of heat in a
24 | space that small, you would nelt and destroy everything.
25 Q Ckay. And that was cooled you said by cool
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1 | water or that was --

2 A Chill ed-water system

3 Q -- chilled-water systenf

4 A Yeah, system the ship chilled-water system

5 Yes.

6 Q Ckay. Have you ever worked on any plants

7 | that involved heat exchangers that are air cool ed?

8 A Alr to air? Wat, what do you nean?

9 Q Well, and maybe I'musing it wong, but where
10 | the heat dissipation is done by air flow as opposed to
11 | using chilled water.

12 A Well, all of those systens had heat

13 | exchangers. And so in any kind of a heat transfer

14 | systemyou're normally transitioning heat froma gas to

15 | either another gas or to a liquid. And so the direction
16 | of the heat transfer is dictated by the direction of the
17 | Delta T, so it's the sane system

18 Q |'msorry. Maybe | didn't understand. Wen

19 | you use the term heat --

20 A Yes.

21 Q -- is that a gas?

22 A No. Heat is, heat is energy, and it's

23 | typically neasured by a tenperature difference. So when
24 | there's a tenperature difference, there's a diffusive

25 | process that transmts the heat through materials. It
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1 | could be a gas. It could be a liquid. It could be a

2 | solid. It could be a plasma. Any of the four norma

3 | states of matter. And so in a heat exchanger nornally
4 | what you're doing is you're transferring heat froma hot
5 | side to a cool side. And whether that hot side is in

6 | the water or that hot side is in the, in the gas, it

7 | doesn't matter. It's just the direction of the heat

8 | transfer,

9 Q Ckay. So in the, in the exanple of the

10 1-megawatt plant you did for the DOD --

11 A Yeah. That was a proposed plant, yes.

12 Q So it was releasing heat into a fluid system
13 correct?

14 A Yes. It was transferring heat into a fluid
15 system

16 Q Ckay. So --

17 A And heating that fluid.

18 Q So heat fromthe air presunptively to --

19 A It was fromthe sem conductor, the, fromthe
20 | solids.
21 Q Ckay.
22 A That gets transferred through very
23 | sophisticated heat transfer devices into the
24 | chilled-water system yes.
25 Q Ckay. We'll take a short break here.
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1 THE VI DEOGRAPHER: W are off the record at
2 9:52 a.m

3 (Recess taken 9:52 a.m to 9:58 a.m)

4 THE VI DEOGRAPHER: W are back on the record
5 at 9:58 a.m

6 BY MR ANNESSER

7 Q Sir, to continue our discussion on that

8 | 1-megawatt plant for the DOD that you had been

9 | previously discussing. So if | understand it correctly,
10 | as you said before, you were transferring heat from

11 | these solid-state conductors and whatnot equi pnent to
12 | liquid --

13 A Yes.

14 Q -- correct? So you were going froma solid
15 | state to a liquid state?

16 A Uh- huh.

17 Q What is the mat hematical conputation for

18 | that? How do you determ ne how nuch heat is being

19 | transferred?
20 A | don't recall off the top of ny head.
21 | That's a conplicated anal ysis.
22 Q Ckay. Do you happen to know what the
23 | conputation is to go froma gaseous state to a solid?
24 A The heat transfer?
25 Q Yes. Fromgas to a solid.
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1 A Again, it depends upon the, the details of

2 | the system how you transfer the heat. So there are

3 | three primary nodes of heat transfer. There's radiative
4 heat transfer. There's conductive heat transfer, which
5 | typically is solid to solid, and then there's convective
6 heat transfer. So if you were going froma, a solid to
7 | a gas, the primary node in | ower tenperature Delta Ts

8 | would be convection heat transfer. And then depending

9 | upon the tenperature differential, you could get into

10 | radiative, but it's, those are detail ed anal yses that

11 | you have to |l ook at on a, kind of a design-by-design

12 | basis.

13 Q Ckay. And you don't know sitting here today
14 | what, how you woul d go about doing that?

15 A |t depends on the systemand the details of
16 | that system

17 Q It's been a while since you' ve done that

18 | take it?

19 A Vell --
20 Q That was back in --
21 A Yeah. |t depends on the system | nean you
22 | just have to | ook at each one of the systens and | ook at
23 | the details specifically.
24 Q When was the last tinme you did that type of
25 | cal cul ation?
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1 A The heat transfer cal cul ation?
2 Q Yes.
3 A | did some for Industrial Heat in the fall
4 | for various types of systens. Actually, that, what year
5 |is this? This is 2000 -- primarily we were | ooking at
6 | different types of heat transfer for the various
7 | investments between let's say the Fall of 2015 to the
8 | Summer of 2016.
9 Q And what were those heat transfers? Wre
10 | they from-- was that conductive heat transfer?
11 A |t depends. There were three primary areas
12 | of investnment that Industrial Heat had nade. And ny
13 | job, being in charge of engineering, was to, was really
14 | twofold. We were to validate and verify each one of the
15 | investnents and then, any of the investnents that
16 | merited reproduction, then we would do an i ndependent
17 | reproduction of that.
18 And so each one of the systens was very
19 | different because there were electrolytic systens, there
20 | were plasma-based systens, and then there were
21 | solid-based systenms. So every one of the systens had
22 | nuanced differences, and each one of the inventors and
23 | technol ogists, they all came up with all their own
24 | schenes for calorinetry and neasurenent of that heat
25 | transfer.

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 58 of

02/17/2017 Joseph Alan Murray 423
Page 57

1 Q O all the systens you tested in Industrial
2 | Heat, were there any that you were able to validate and
3 | verify?

4 A No.

5 Q Why not ?

6 A W went through, the process was we worked

7 | with the inventors. So there were, as | said, | don't
8 | renenber if there were five or six different groups,

9 | probably nane them \Wat we did was we went to work

10 | with each one of the investnents, and we | ooked at all
11 | of the data that they were willing to share with us.

12 | Alnost all of themwere conpletely transparent and open.
13 | W went to their labs. W worked with them W

14 | collected their data, and we |ooked at it. W analyzed
15 | it. And in many cases the heat that they were

16 | producing, the excess heat, the anomal ous heat was very
17 | small. They, they had amounts that were very snmall.

18 | And so any small errors in their sensor systens or snal
19 | errors in their assunptions would mask that |evel.
20 So we went through and carefully anal yzed
21 | their data, and in a few cases we actually reproduced
22 | their experinments. W had two groups that in the
23 | validation verification phase we canme up with what |
24 | woul d describe as nebul ous results. They weren't
25 | positive, but we certainly just couldn't say here is a
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1 | major problemthat has to be overcone before we could
2 | legitimately verify and validate it. And so in those
3 | cases we worked very closely wth the inventors and
4 | organizations to help them do independent reproduction
5 | in our |ab.
6 Q Ckay. And those were successful
7 | reproductions?
8 A No. Utimately, the reproductions, yeah, we
9 | didn't find anything that had excess or anonal ous heat.
10 Q Ckay. And what were those two?
11 A What were those two?
12 Q Yeah.
13 A. I f --
14 Q You know, who were the inventors?
15 A. The first one was Dr. M zuno in Japan. That
16 | was a plasma-based system And the second one, which
17 | was very nmuch at arnms length, | did not have privy or
18 | access to this one, was HVRI. It was a, it was only a
19 | partial investnent intoit. And so | was kind of, me
20 and the rest of the engineering teamwere kept at arns
21 | length. W weren't allowed to have access to all of
22 | their data, so | just got summary reports and briefings
23 | on sone of the things they had done.
24 Q | thought you were able to reproduce their
25 | experinents in your |ab.
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1 A So, yeah. No, we, what we did was, based on

2 | the limted know edge we had of their system we

3 | reproduced an electrolytic cell that to the best of our

4 | ability | ooked |ike what we had understood they were

5 | doing. And we could not achieve the sane results that

6 | they were giving us at this kind of arnms |ength.

7 Q Ckay. What about Dr. M zuno? Wre you able

8 | to identically reproduce what he was doi ng?

9 A No, we were not. So Dr. M zuno had conducted
10 | a, a series of these plasma-based technique tests in his
11 | lab in, in Sapporo, Japan. And so nyself and sone of
12 | the other engineers went to Sapporo and | ooked at his
13 | test apparatus and, and | ooked at his data. He was very
14 | forthright, shared all of his data, everything he had
15 | with us. There were sone chal |l enges just because of his
16 | physical environment. He had a very small lab. He
17 | didn't have good control over the environnental
18 | conditions in the [|ab.

19 And so we had sone reservations, but he had
20 | some results that were just anomal ous. W couldn't

21 | quite understand them So what we did was we didn't

22 | notice that during his testing he -- and | shoul d note,
23 | you know, he's a, he's a wonderful person, but | should
24 | note that he was one person and an assistant. He didn't
25 | have a lot of people to help him So what we found was
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1 | that in the mddle of his experinentation or kind of
2 | towards the tail end he had changed a pi ece of
3 | equipnment. And so that was a concern, because you never
4 | want to see in the mddle of a test somebody changing a
5 | piece of equipnent. You could introduce all kinds of
6 | problens.
7 So what we did was we worked with himto go
8 | back to his experinents, instrument themw th a nuch
9 | nore robust instrunentation set, and then re, have him
10 | reproduce the experinments exactly as he had before. And
11 | once we re-instrunented the, the equipnent and put a
12 | little better controls in his lab on the environnental
13 | conditions, we couldn't get the sane result again. And
14 | that was in his |ab.
15 Still, the, the senior nanagenent at
16 | Industrial Heat, they, their viewwas if any of these
17 | technol ogi es have even one percent probability of
18 | success, they want us to go all the way to the end to
19 | find if anything works, because they were very eager to,
20 | to find sonething that was successful. And so, so at
21 | that tine we didn't see results. So what we did was we
22 | set up an independent test of Dr. Mzuno's in our | ab,
23 | and we conpletely replicated his systemand we foll owed
24 | his recipe. W couldn't get it to work.
25 And so then Dr. M zuno sent over a system
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1 | that he had prepared for us and brought it to our

2 | facility, and then he cane over and he spent, | don't

3 | knowif it was a week or ten days, he spent sone tine in
4 | our lab setting that up and goi ng through his process

5 | that he had defined to validate it. And we, and there

6 | were sonme nuances. | nmean between the translation

7 | between Japanese and English, and there were sone

8 | nuances that he highlighted while he was there that were
9 | subtle differences, but we did his exact procedure and
10 | process on his reactor in our facility, and we still

11 | were not able to do it.

12 So, so our concern, you know, our concl usion
13 | was that the one set of data where he had changed sone
14 | instrunmentation was indeterm nate. W couldn't make

15 | head or tails of it, but we were not able, in any of the
16 | series of experinments, able to produce that result, so.
17 Q Wiy was it necessary for himto cone over and
18 | do the experinent in North Carolina as opposed to just
19 | relying on the one that you had built?
20 A How do you nean?
21 Q Well, you said you, you constructed it based
22 | on his formula, his, his design and tested, and it did
23 | not produce results.
24 A Ri ght.
25 Q So why then did you have to have himcone
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1 | over and test it again?

2 A Vell, because M. Darden was, wanted us to

3 | drive to the end, that if there was even one percent

4 | chance that that one neasurenent he did was correct,

5 | then let's get to the bottomof it. And there was a big
6 | |language barrier. So what we did was we had him after
7 | we were able using all of his information, able to

8 | reproduce it or not able to reproduce it, what we had

9 | himdo was we had himto cone over and use one of his

10 | reactors in our facility to see if there was sonething,
11 | sone nuance difference that we just weren't getting, and
12 | then try to reproduce it. But we were not able to get
13 | it to work even with himthere.

14 Q Wul d you say that it is essential to work

15 | with the inventor in order to nake sure that you're

16 | getting absolutely everything to attenpt to replicate

17 | these tests?

18 A In nmy opinion, yes. | mean if, these are

19 | very nuanced and subtle areas. And so if you don't have
20 | access to, to these people, it's very difficult to
21 | really understand all of the, the small nuance
22 | differences.
23 Q Did you ever try to reproduce or test an
24 | E-Cat device designed by Dr. Rossi?
25 A | did not.
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1 Q So you' ve never tested an E-Cat device?
2 A We created a device that was as close as
3 | possible to the best of our ability wthout, wthout the
4 | ability to communicate with M. Rossi. W, we did the
5 | best we could. So we created sone reactors that were
6 | simlar to sonme of the reactors that he had tested at
7 | the Triangle Drive facility before | was part of
8 | ndustrial Heat, and we tested those systens.
9 Q OCkay. Now, you said a couple things there |
10 | want to ask you about. You said with no comuni cation
11 | with Dr. Rossi?
12 A Uh- hubh.
13 Q Wiy didn't you have conmunication with
14 Dr. Rossi?
15 A Wll, so when | cane on board, so in June of
16 | 2000 -- let me get the year right -- 15, Industrial Heat
17 | was, had just received their funding. | don't knowif
18 | it was in April or May. They had received funding, and
19 | they were in negotiations for several other investnents.
20 | And so those were ongoing, and the |awers, you know,
21 | not to say anything bad about |awers, but the |awers
22 | were doing their thing. And so they were taking a |ong
23 | time to kind of get to the point where we could really
24 | engage and work with the various groups.
25 So in June of 2015 Tom Darden and John
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1 | Mazzarino asked ne to look at in detail what M. Rossi
2 | was doing. So | took all the information that, that
3 | they could provide ne, and it was insufficient
4 | information incidentally. There were, there were no
5 | red-line draw ngs of the plant. There were no details.
6 | And on top of that, this is another kind of detail, Tom
7 | Darden was the keeper of the trade secrets. Nobody el se
8 | knew anyt hing about the details of the fuel technol ogy.
9 So what we did was we focussed on the heat
10 | transfer and the coefficient of performance as they had
11 | been defined so that we could figure out if we could
12 | replicate it. Because Tom and John insisted that if
13 | there's even one percent chance he's right, they want to
14 | nove ahead and figure out howto do this.
15 So in 2000 -- June of 2015 | went through
16 | everything I could find. And, and there were some
17 | conm ssioning reports | think they were from M. Penon.
18 | And | was going through those, and there were a | ot of
19 | typos and errors, and so that was concerning. And so |
20 | devel oped a whol e bunch of questions. Like, for
21 | exanple, in the comm ssion report they had the flowrate
22 | in the systemwas 36,000 -- let nme think of the unit --
23 | kilograns per day, day after day after day, which |
24 | thought was suspicious, but in the body of the text he
25 | had witten 3,600.
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1 So | thought, oh, 3,600 would be a |ot nore

2 | logical. It was kind of consistent with what everybody
3 | was describing as the coefficient of perfornmance, those
4 | types of things. So | thought, okay, well, maybe

5 | there's an error there. Mybe it's just a sinple typo.
6 | nmean sonebody coul d have transposed a nunber. That's
7 | not a big deal. Things happen.

8 So we went through all of that. And | was

9 | looking at it. | just couldn't figure it out because |
10 | couldn't figure out where, in a thernodynam c sense

11 | where the various sensors were. Because you have to

12 | have the pressure and the tenperature and the vol une or
13 | mass flow rate of the condensate return, and you need

14 | the pressure and the tenperature and the volune or nass
15 | flowrate of the steamto, to neasure the system

16 Q |'mgoing to stop you for just a mnute.

17 A Okay.

18 Q W will get intothat. [|'mgoing to give you
19 | plenty of --
20 A Ckay.
21 Q -- opportunity to tell ne about it.
22 A Ckay.
23 Q But | want to go back to the testing that you
24 | did.
25 A Ckay.
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1 Q Ckay. So the question again was why you had
2 | no comunication with Dr. Rossi.

3 A Right. So that was where | was getting to.

4 | So at the end of that analysis -- thanks for rem nding

5 | me because I"'mout in the weeds. At the end of that

6 | analysis | just couldn't make heads or tails of what was
7 | going on, so JT Vaughn and Tom Darden and John Mazzarino
8 | said you need to go down and neet with M. Rossi,

9 | understand what he's doing, |look at the plant. He said
10 | if we don't have the docunentation, at |east you can

11 | ook at the plant and understand what's going on. |

12 | said fine, 1'll go dowmn and neet with Dr., with

13 | M. Rossi.

14 So in July of 2015 we were going to fly down
15 | and visit him And | don't know exactly what happened,
16 | but JT had informed M. Rossi we were com ng down and

17 | he, he said | couldn't cone to the building. So that

18 | kind of put up a big barrier. And so subsequently what
19 | we did was we, | engaged with Barry West, and Barry West
20 | was on | eave or vacation. | think it was in August tine
21 | frane. He would, | think he would work five weeks and
22 | take a week off or maybe work four and take two. |
23 | don't remenber what the details were, but he was back up
24 | in North Carolina, and I nmet with himto get sone
25 | details to try to figure out what was goi ng on.
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1 Q Ckay. Now, going back for just a mnute to
2 | your testing. Well, first of all, in that time period,
3 | and | understand JT Vaughn sent an e-mail to Dr. RossI

4 | as you explained. D d you ever send an e-mail to

5 Dr. Rossi?

6 A | don't believe I ever did, no.

7 Q Did you ever introduce yourself to Dr. Rossi?
8 A First time | met himwas actually the day

9 | that you and | were at the plant for the first tine.

10 Q Ckay. Did you have any preconceived notions
11 | about Dr. Rossi when you net hinf

12 A Yeah. | would say yes, | did.

13 Q And what were those notions?

14 A M. Darden, Tom Darden and John Mazzari no,

15 | they engaged with nme directly and said, |ook, you just
16 | have to be aware that he's very deceptive, and you just
17 | have to be careful with that. And | said |I'monly about
18 | the data --

19 Q Wien did they tell you that?
20 A -- and so. | think after the neeting was
21 | canceled in July, that, about that time frane.
22 Q Did they tell you that that neeting was
23 | likely not going to go over well with Dr. Rossi?
24 MR LOVAX: (bjection to the formof the
25 questi on.
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1 A | don't, what --

2 Q Did they ever tell you that, you know, | ust

3 | them even suggesting that you cone down is probably

4 | going to upset Dr. Rossi?

5 MR LOVAX: (bjection to the formof the

6 questi on.

7 A |, I don't know. |, | would have antici pated
8 | that, based on their relationship as it was kind of

9 | presented to ne, that, you know, there would be sone,

10 | sone reception actually at that tinme, because M. Darden
11 | and others were taking other people down there to | ook
12 | at the plant and talk to them and so |I thought | was

13 | just going to be another person to visit.

14 Q Ckay.

15 A So.

16 Q Did they ever tell you he woul d be upset by
17 | your visit, but, you know, to do it anyways?

18 MR LOVAX: (bjection to the formof the

19 questi on.
20 A | don't recall, but they may have. They may
21 have indicated that. It may have been after though
22 | that, once he actually said you can't cone in. | don't
23 | remenber the exact tinme line that all of that happened.
24 Q Now, just back for a second with M., and I'm
25 | sorry, Dr. Mzuno. So is it your belief that his
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1 | testing protocol that was undertaken at his lab in Japan

2 | was faulty?

3 A | believe that the test protocol that he

4 | executed in Japan prior to us being able to go in and

5 | inspect what he was doing did have errors and, and

6 | problens, yes.

7 Q To your know edge, did Industrial Heat invest

8 | in Dr. Mzuno's technol ogy?

9 A To nmy know edge | believe, and |I'm not deep
10 | into this, ny understanding is that we paid himkind of
11 | a nonthly stipend to, to support his research and
12 | devel opnent activities.

13 Q To your know edge, has Industrial Heat sued
14 hi nf

15 A | am not aware of that, no.

16 Q All right. Now, sir, taking a |arge step
17 | back fromwhat we've been discussing. Wen did you
18 | first conme into contact with Industrial Heat?

19 A Wien did | first cone into contact with

20 | Industrial Heat or with the personnel associated with
21 | ndustrial Heat?

22 Q Wll, let's go ahead and say the personnel
23 A Ckay. So | net Dewey Weaver --

24 THE VI DEOGRAPHER: M. Murray.

25 THE WTNESS: Ch, |I'msorry. Sorry about
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1 t hat .

2 A | met Dewey Weaver probably ten years ago.

3 | I"'mestimating. One of Dewey Weaver's col | eagues was a,
4 | was an engineer that worked for nme starting in probably
5 | around 2007, and | net Dewey Weaver at that tine.

6 | Subsequent to that, sone years later, and | don't

7 | remenber exactly the tine period, Dewey al ways was

8 | trying to figure out a way that we could work together
9 | and then he -- oh, go ahead.

10 Q |"msorry. Is --

11 A Go ahead.

12 Q | s Dewey Weaver an agent of Industria

13 Heat --

14 MR LOVAX: (bjection --

15 Q -- to your understandi ng?

16 MR LOVAX: (bjection to the formof the

17 questi on.

18 A | don't know what that nmeans. Wat do you
19 | nmean by agent?
20 Q Was he acting on behalf of Industrial -- you
21 | you started off by saying, you know, are we talking
22 | about the, the people at Industrial Heat.
23 A Right, right.
24 Q And then you went into Dewey Weaver. |Is he
25 | one of the people at Industrial Heat --
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1 A At, at --
2 Q -- to your understanding?
3 A At this tine before, long before | had ever
4 | heard of Industrial Heat, he was just a, you know, Kkind
5 | of an entrepreneur working on various different things.
6 | At sone point along the way he becane what | would
7 | describe as an independent business devel opnent person
8 | for Industrial Heat.
9 And so | think about the tine |line of about
10 | 2012 Dewey actually engaged with nmy forner enpl oyee,
11 Bill Mscrip, who is unfortunately passed away, to see
12 | if Bill could help themunderstand sone of this research
13 | that was going on in this area. And, and Bill, actually
14 | | don't knowif he looked at it or he didn't do it, but
15 Bill cane to ne to get perm ssion as an enpl oyee of mne
16 | to make sure that that was okay. And | said, yeah,
17 | that's absolutely fine. You can do, you know, that's,
18 | it's conpletely outside of the, the real mof anything
19 | that we're interested in at 3 Phoeni x.
20 So Bill was going to work with Dewey. And
21 | then Dewey becane aware that we had bid on and won a
22 | programcalled the Mark 710. The Mark 710 is a
23 | heavywei ght torpedo test program It tests |live weapons
24 | for heat transfer, power generation, cooling, acoustics,
25 | engi ne performance, everything, every single conponent
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1 | of the live weapon. And it's a, it's a very

2 | sophisticated test apparatus.

3 And so Dewey becane aware of that. And he

4 | said, hey, we're doing sone research, and we may need

5 | sone sophisticated test equipnent and test capability

6 | and test engineering capacity. Wuld you guys be

7 | wlling? And | said as a, as senior executive at 3

8 Phoeni x, | said certainly we would be interested in

9 | bidding on it or at |east understanding it.

10 So sonetinme in 2012, and | don't recall if it
11 | was once or twice, and | don't know if it was 2011 or if
12 | it was 2012, you know, thereabouts. Tom Darden and JT
13 | Vaughn and Dewey Weaver, | think on the first occasion
14 | it was Tom Darden, JT Vaughn, and Dewey \Weaver, cane to
15 | understand what our capabilities were in this

16 | instrunmentation and test space. So | kind of gave him
17 | an overview of the things that we were doing, gave hima
18 | tour of our facility, showed himthe | aboratory spaces,
19 | showed him you know, kind of our engineering capacity,
20 | showed hi m our production spaces.
21 Subsequently they cane back. | don't know if
22 | it was a nonth or three nonths [ater or six nonths
23 | later. Just at sone point in the future they canme back,
24 | and that tinme they bought -- they brought T., T. Barker
25 | Daneron along with them And so we, we then gave them
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1 | an update and said, you know, this is our capability.
2 | These are the types of systens we're building. And we
3 | had very robust capability in that space.
4 And they wanted to know if we were capabl e of
5 | building a test and instrunentation systemfor a reactor
6 | type of systemlike this. And | said, yeah, it's
7 | actually very simlar to a lot of other things that we
8 | work on, so we'd be nore than happy to, to bid on it.
9 Q And when was that?
10 A | want to say 2012.
11 Q Ckay.
12 A | don't know if it was summer or when. At
13 | about the sane time, | have to caveat that, at about the
14 | sane tinme we were going through the sale of our conpany.
15 | W were working with M&A, and so ny work | oad at that
16 | tine was pretty extraordinary. So | don't remenber the
17 | exact dates, but there about that time frame. And they
18 | sent ne sone information on M. Rossi's background, and
19 | | comented on it and said, yeah, you know, this is the
20 | type of thing we could analyze. | said | really have no
21 | idea what this technology is, but at the end of the day
22 | we don't really care what the technology is. If it
23 | produces heat, then you can nake it useful.
24 Q Ckay. So anong the things that they sent
25 | you, you said something about his background?
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1 A About ?
2 Q You said they sent you sonething about --
3 A No, they gave ne his name, and | just | ooked
4 | on the internet and saw t hat.
5 Q Now, they sent you a copy of the |license
6 | agreenent, did they not, with Dr. Rossi?
7 A | don't recall that. They may have. |1,
8 | actually I, | doubt very seriously they did.
9 Q Were you under a non-discl osure agreenent at
10 | that tine?
11 A Probably, but I don't, | don't recall.
12 Q Now, did you ever work at 3 Phoenix with a
13 | gentleman by the name of Fred Zoful (phonetic)?
14 A Fred Zoful ?
15 Q Yes.
16 A No, we never had an enpl oyee naned Fred Zof ul
17 | that 1'm aware of.
18 Q So you never worked with himon any projects
19 | that you know of ?
20 A Not that |'m aware of.
21 Q So based on what you've told ne, you told
22 | them yes, we can build a testing apparatus of sone sort
23 | for this technology. You said it would be pretty easy?
24 A | would not characterize it as easy.
25 Q Ckay.
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1 A But | would say it would be very consi stent

2 | wth other sophisticated systens. | nean heavywei ght

3 | torpedo is not easy. |It's very sophisticated.

4 Q Ckay.

5 A But, yeah, within our capacity.

6 Q Did you bid on the job?

7 A No. It went, it went all quiet about that

8 | time. And then we becane very heavily engaged in the

9 | sale of our conpany, and | was focussing on really the
10 | sale and the due diligence process with that and

11 | ultimately the integration of the conpany.

12 Q You said it went all quiet --

13 A Yes.

14 Q -- on their side? They didn't ask you for

15 | the bid?

16 A No. Never heard anything. W never got a
17 | formal proposal. W did, we did indicate to themthat
18 | we had part of a building that would be a very nice site
19 | to do that testing, if they wanted to sublet it or take
20 | a lease or other things, but no, we never, never heard
21 | anything further.
22 Q Did you give thempricing?
23 A | may have in the neetings kind of gave,
24 | given them ROM pricing on kind of this is generally what
25 | systens of this sort cost.
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1 Q Do you recall what that mght be? | nean a
2 range?

3 A | don't know.

4 Q Are we talking mllions of dollars? Are we
5 | tal king hundreds of thousands or 100 bucks?

6 A Yeah, | would say m ddl e hundreds of

7 | thousands to a mllion dollars to, to really build out a
8 | proper test apparatus. Wthout knowi ng the details.

9 Q So that was sonetine you said in 2012 or

10 20137

11 A Yeah. Best estimate, yes.

12 Q Ckay. And then what is the next you heard

13 | fromthen?

14 A Well, the due diligence process when you're
15 | selling a conpany to a foreign, publicly traded conpany,
16 | and particular in defense space, is extraordinarily

17 | difficult. And | was the principal responsible for

18 | that. So nobst of my attention throughout 2000 -- late
19 | 2012 and all the way through 2013 was on the offers that
20 | we received to buy our conpany.
21 And so | was focussed on the sale of the
22 | conpany, execution of a couple of key prograns that |
23 | was heavily involved with. And, and so really all the
24 | way up until February of 2014, | don't even know that |
25 | even talked to Dewey. |, | really never talked to JT or
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1 | TomDarden at that point. They were off doing whatever
2 | they were off doing, and so.

3 Q But if Dewey or Tom Darden or JT had sent you
4 | an e-mail, you would have responded, correct?

5 A Maybe. | nean at that tinme | was, | probably
6 | personally evaluated, prepared, and reviewed over 10, 000
7 | pages of docunentation including docunentation requests
8 | by the United States Senate for the sale of ny conpany,
9 | and so | can't say | would reply to everybody's e-mail
10 | at that point. I'm | try, | wuld try to reply to

11 | people's e-mails, but | can't --

12 Q Sitting --

13 A -- prom se that | woul d.

14 Q Sitting here today, sir, do you have any

15 | recollection specifically about themreaching out to you
16 | and trying to further obtain your services?

17 A Not that I'm aware of.

18 Q okay.

19 A No.
20 Q Until you said about February 2014?
21 A No. February of 2014 we sold the conpany.
22 Q okay.
23 A And then subsequent to that | spent really
24 | about, we had some fiduciary responsibilities related to
25 | enpl oyee stock ownership plans that we had to take care
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1 | of. | mean it was our fiduciary, so we had to take care
2 | of that. So I spent probably the next six nonths

3 | focussing on the integration with Utra and getting sone
4 | of those fiduciaries taken care of.

5 Q Wien is the next tine you heard from

6 | ndustrial Heat?

7 A When | had, when | decided to | eave 3 Phoeni x
8 | and just take a little bit of deconpression tine, | had
9 | lunch wth Dewey Weaver at the @ enwod Gill, and |

10 | woul d guess it was probably February of 2015,

11 | thereabouts. | was at that point preparing to, to | eave
12 | and letting the Utra people know that | was going to

13 | bug out.

14 Q Ckay. Sir, I'mgoing --

15 (Wher eupon, [Exhibit 1 was marked for

16 identification.)

17 Q |''m going to show you a docunent which we'l
18 | mark as [Exhibit 1. O course, | marked ny copy. Have
19 | you seen this document before, sir?
20 A Yes. This appears to be a contract or
21 enpl oynent contract, consulting contract.
22 Q Ckay. Have you seen it before?
23 A Yes, yes.
24 Q Ckay. And at the end of this docunent do you
25 | see your signature?
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1 A Yes.

2 Q And the signature of JT Vaughn?

3 A Yes.

4 Q s it your understanding that as of the 1st

5 | day of June 2015 you began doing work for Industri al

6 Heat ?

7 A No.

8 Q Ckay.

9 A | did not want to go directly back to work.
10 | I was trying to take sone down tine, just deconpress.

11 | And so really in beginning of May | told JT | would, |
12 | would help himget some things organi zed. He was trying
13 | to find a property. He was trying to do things, and so
14 |1, | said I'Il help you, but I don't want to be paid.

15 | So we executed a non-di scl osure agreenent, and | said,
16 | look, I'Il just help you from-- |I'mnot going to cone
17 | in full tine,

18 And then, you know, by the m ddle of My they
19 | were absorbing nore and nore of ny time. And so in the
20 | begi nning of June JT said we just have to pay you. |
21 | nean it's, we have to pay you. And, and | felt
22 | obligated, if they were paying ne, that | would have to
23 | give ny full effort. So beginning in June, that's,
24 | that's when it kind of, they started paying ne. But |
25 | really started working about a nonth before that.
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1 Q What type of work were you doing for them

2 | during that nonth in May?

3 A Hel ping themfind a property, helping them

4 | figure out how to hire people, what kind of enployee

5 | manual, |ooking for equipnent, starting to kind of get a
6 | little bit of a feel for what the other various

7 | investnments were, so --

8 Q Adm ni strative type work?

9 A VWll, | wuld say a mx of adm nistrative and
10 | technical.

11 Q You weren't doing engineering or testing or
12 | anything like that at that tine?

13 A No testing, but engineering, yes. | was

14 | doing technical reviews of sone of the docunents, of

15 | sone of the information that they would provide ne.

16 | Like they had shared with ne information about a conpany
17 | called CCT, and they had shared information with a, a

18 | researcher nanmed Dennis Letts. They had shared with ne,
19 | they indicated that they were engaged with a conpany
20 | called Lenuco out of University of Illinois,
21 | Urbana- Chanpaign area. So they kind of gave ne that
22 | information, and | was | ooking at sone of the materials
23 | just trying to get famliar with themin technical
24 | review.
25 Q During that tine did they disclose to you
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1 | anything about their relationship with Dr. Rossi or the

2 | Leonardo Corporation?

3 A | think that was not the focus. | think that

4 | | was aware that they had sone type of an agreenent and

5 an ongoing activity with him but the details of that

6 | really didn't, it was in June when John Mazzarino and

7 | Tom Darden cane to ne and said we need you to | ook at

8 | this and understand it.

9 Q Now, pursuant to this agreenent, if you | ook
10 | at Paragraph B, paynment, you were to be paid $20, 000 per
11 nmont h?

12 A Yeah.

13 Q So $240,000 a year?

14 A Yes.

15 Q So a step down from what you were naking

16 | before?

17 A Yeah. Yeah.

18 Q Wiy woul d you take a one-third pay cut?

19 A Because | didn't really care. | was

20 | interested in technical work and just doing things | was
21 | interested in. So it was not really a, noney was not ny
22 | principal notivator.

23 Q Do you know why it is that they hired you as
24 | a consultant as opposed to an enpl oyee?

25 A Yeah. Actually, I, | insisted on that. M
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1 | nedical benefits renew -- | use a HSA nedi cal plan, and
2 | they renew at the beginning of the year. And so when |
3 | left Utra |l was in the mddle of a, kind of a plan

4 | year. And ny daughter was sick. She needed sone

5 | surgery, and | didn't want to nmess with the insurance.
6 | So | just said, look, let ne just consult until the end
7 | of the year, and then we'll convert to an enpl oyee at

8 | the end of the year when the nedical plans turn over.

9 Q Now, as a consultant were you given a title
10 | within the conpany?

11 A Because the intention was for ne to

12 | transition to a full-tinme enployee, yeah. M title was
13 | Vice President of Engineering.

14 Q So you were Vice President of Engineering

15 | from day one?

16 A Kind of fromthe beginning, yeah.

17 Q |''mgoing to show you a docunent, sir, that
18 | we'll mark as [Exhibit 2.

19 (Wher eupon, [Exhibit 2 was marked for
20 identification.)
21 Q Have you seen this docunent before, sir?
22 A One second. Let ne see. Yes, | actually
23 | think | prepared this docunent.
24 Q Ckay. Now | ooking, sir, the, the date on the
25 | front of this docunment appears to be January 20167
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1 A Uh- hubh.

2 Q Ckay. Wiat 1'd like you to turn to -- and

3 | I"'msorry. This docunent is a docunent with a bates

4 | nunber | HO0053931. I'Il ask you to turn to the sixth

5 | page of the docunent with the bates nunber | HO0053936.
6 A Uh- hubh.

7 Q There i s an organi zational structure there?
8 A Uh- huh.

9 Q And it lists engineering, J Murray. |s that
10 | you?

11 A Yes.

12 Q Ckay. And it has categories in which |

13 | believe you're responsible: Devel opnent, integration
14 | and tests, data managenent, project nmanagenent, nodeling
15 | and sinul ation?

16 A Yes.

17 Q Ckay. \Wiat devel opnent did you do for the
18 conpany?

19 A W devel oped data acquisition systens and
20 | replication reactor systenms. W devel oped calorinetry
21 | systens. W devel oped a wi de range of test assets. W
22 | devel oped databases to archive and store all of the
23 | information fromevery test that we did. | don't know.
24 | Just broad range of devel opnent activities.
25 Q Didn't those exist before?
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1 A No, not to, not to ny know edge.

2 Q Did they have any systens in place when you

3 | joined themin May or June of 20157

4 A This, this was for the new facility. So

5 | we -- 1 don't recall when they got the | ease on the new
6 | facility. | think it was about August or maybe

7 | Septenber of 2015. So what we were doing is setting up
8 | this entire new organi zation in the new facility. And

9 | so these systens, | -- not that I"'maware of. | don't
10 | know what they really had at Triangle Drive. | know

11 | they did, they were doing sone electrolytic system

12 | testing at Triangle Drive at that tinme. | had gone over
13 | there one or two tinmes, but | wasn't really too versed
14 | in what they were doing.

15 Q Ckay. Integration and tests, what was that?
16 A So integration and tests is actually taking
17 | the devel opnent assets, bringing themtogether and

18 | executing test prograns using those. So the integration
19 | is kind of a validation procedure for the infrastructure
20 | that lives over top of, for exanple, a reactor or we had
21 | chanbers and ot her equipnent. So we were integrating
22 | all that equipnent together, and then we were testing it
23 | and validating it to make sure that it was operating as
24 | we had specified in the devel opnent phase.
25 Q So that wouldn't be the testing and
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1 | evaluation of the underlying LENR technol ogy? And by
2 | LENR do you understand what | nean?
3 A Yes, | do.
4 Q Low energy nucl ear reaction?
5 A Uh-huh. It would be, in fact, a conbination
6 | of testing of the equipnent and infrastructure necessary
7 | to test those reactors as well as the test of those
8 | reactors --
9 Q Yeabh.
10 A -- when it was appropriate and when we got to
11 | that point.
12 Q Dat a managenent ?
13 A So in ny experience, many conpanies fail to
14 | adequately archive and nanage data. So what we were
15 | doing is we put a very robust plan in place to store and
16 | archive the data and netadata associated wth tests so
17 | we could reproduce it.
18 Q Ckay. Project managenent ?
19 A Over --
20 Q | s that anything other than the comon term
21 | project nmanagenent, overseeing all these projects?
22 A It's project managenent.
23 Q Model i ng and si mul ati on?
24 A Right. So we, we attenpted to nodel and
25 | simulate as many of the systens as we could so we could
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1 | understand what the anticipated perfornmance was in

2 | different scenarios. So we |ooked at, we used OQpenFOAM
3 | that tool that | described, to do 3D sinulations of

4 | various reactors. W used a series of tools called,

5 | it's Python, NunPy, and other associated infrastructure
6 | tools to do analysis and nodeling of it. So we nodel ed
7 | electromagnetic fields. W nodeled the current and

8 | voltage supply timng. So general nodeling and

9 | sinmulation associated with an engi neering system

10 Q Ckay. What are the limtations on that, if
11 any? | nean --

12 A On nodel ing and sinul ation?

13 Q Yeabh.

14 A Oh, there are significant limtations. It

15 | really depends on the fidelity and how you describe it,
16 | the boundary conditions, but it really depends. W use
17 | it as guidance for understanding kind of the range of

18 | potential outcomes. So we use it as a tool to guide the
19 | devel opnent of a test plan and procedure.
20 Q Ckay. So is there any, within that system
21 | what, what is the error rate for the nodeling as opposed
22 | to the actual testing?
23 A | don't know, | don't understand what you
24 mean.
25 Q How cl osely can you predict a result with
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1 | that systenf

2 A It really depends on the system So for

3 | exanple, we nodel ed one of the reactor system and we

4 | provided specific perinetric information of how nuch

5 | power and what tenperatures we neasured. And then the

6 | sinulation was used to, we tuned the simulation to make
7 | sure that it was, reflected that. And the results

8 | actually were very good. | would say within probably

9 | order of two to five percent.

10 But it also just depends. | nean it depends
11 | on the scale, depends on how good the information is.

12 | It depends on what your objective is. You mght want to
13 | do sinple nodels and sinulation in certain cases just to
14 | kind of guide your thinking --

15 Q Whi ch reaction systemdid you nodel ?

16 A W nodel ed a reactor system call ed RCT 005.
17 Q Ckay. Wiich was the brain child of which

18 | inventor?

19 A It was a replication of one of the reactor
20 | systens that T. Barker and M. Rossi had tested
21 | previously, earlier on.
22 Q Ckay. And what was the result of that
23 | nodel i ng?
24 A Model i ng was that the, the, the heat transfer
25 | as we had envisioned was actually al nost identical to
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1 | what we had neasured in the calorinmetry system
2 Q Ckay. So when did you do that nodeling?
3 A We began doi ng that about probably Cctober of
4 | 2015. And we engaged with a group to consult on how to
5 | structure and lay out those nodels, and then
6 | subsequently we ran those nodels in nmaybe Decenber and
7 | January, which was synchronous with when we were
8 | actually doing the testing.
9 Q Decenber 2015 --
10 A January of 2016.
11 Q -- and January of 20167
12 A Yes. And sorry for tal king over you.
13 Q | apologize. | may have interrupted you
14 | there. GCkay. Wat was the purpose of this docunent?
15 A | think January of 2016, | think that either
16 | Wodford cane to our facility in Cary or we went there.
17 | | went there once, and they came to our facility a few
18 | tinmes. And | think this was just a, an overview of how
19 | we were structuring and noving forward with the various
20 I nvest nent s.
21 Q And so at the tine you did the nodeling and
22 | the, the testing of the reactor built by M. Daneron
23 | that you said was simlar to what Dr. Rossi had tested,
24 | still at this time you had had no conversation with
25 | Dr. Rossi directly?
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1 A No, we had not. Incidentally, it was not a
2 | reactor that was designed and built by M. Damneron.

3 | Myself and ny engineering team designed and built it,

4 | and it was nodel ed after a reactor that M. Rossi and T.
5 | Barker Danmeron had built previously.

6 Q Now, when you say nodel ed after and, and

7 | you've used the termsimlar, were there differences?

8 A Yeah, there were differences. Because what

9 | we, what we were trying to do is have a very robust data
10 | capture. So what we did was we actually built the

11 | reactor with a gas pressure gauge and the ability to

12 | capture gases out of the reactor. W built it as a

13 | framework to, to build up nore and nore sophisticated
14 | testing to see if we could try to enulate results that
15 had been suggested. And so we added coils. W, it was
16 | a, it was an increnmental test. W started out very,

17 | very sinple, and then we added nore and nore

18 | sophistication to see if we could find out what was

19 | going on.
20 Q Ckay. And what information did you use to
21 | base or to nodel after Dr. Rossi's reactor? \Wat
22 | information were you provided in order to build your
23 | device?
24 A So we used a physical geonetry and materials
25 | that were the sanme. And then --
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1 Q Wait, I'mgoing to stop you for a second.

2 A Ckay.

3 Q You, you said they were the same?

4 A Yes.

5 Q How - -

6 A The physical --

7 Q -- do you know they were the sane?

8 A Because T. Barker Daneron had sone old

9 | reactors that he had brought from Triangle Drive.

10 Q Ckay.

11 A And we | ooked at them neasured them and

12 | then figured out howto inprove them And then we had
13 | ours built and tested, you know, tested for pressure and
14 | things of that sort because they had to have wel ded

15 | ends, and so we had to do pressure validation and things
16 | of that nature.

17 Q Ckay. The, you said T. Barker Daneron had a
18 | couple old reactors. Did you test any of the old

19 reactors?
20 A We did not.
21 Q Ckay. Do you know if M. Daneron did?
22 A | believe he did. There was a, at sone point
23 | on, on Weston Parkway there was a test apparatus set up
24 | in the back room which had ceram c reactors. Each one
25 | was a single-phase input. | don't know the details of
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1 | it because T. Barker kind of was operating independent

2 | of the primary engineering team So he was doi ng

3 | testing. He did, you know, a whole series of testing on
4 | those systens.

5 Q Did he, other than bring in the old reactors,
6 | did he assist you at all in the construction of the

7 | reactor you built?

8 A He would sit in on the engineering neetings.
9 He woul d participate, listening in, providing coments,
10 | but he was heavily involved with doing an electrolytic
11 | test that replicated Dennis Letts's dual red |aser

12 | electrolytic experinments. So he was primarily spending
13 | his tinme on that and then these other small tests |ike
14 | the one that | just described in the back room

15 Q Do you consider M. Daneron to be conpetent
16 | to do those type of tests?

17 A | would say that --

18 Q |, | promse | wll not show himthis

19 | transcript. | can't speak for counsel over there, but.
20 A So | think that, | think that T. Barker is a,
21 | is a decent engineer. | would not say -- he would not
22 | do things to the standard that | would set for our team
23 | | wouldn't -- | expect conplete control over data,
24 | complete control over calibrations of information. And
25 | so he operated | think in a little nore of a freel ance
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1 | way, in my opinion.
2 Q Ckay. M. Vaughn | believe it was testified
3 | that he did not believe M. Daneron to be conpetent to
4 | review a test plan and determ ne whether it was
5 | sufficient. Do you have that same feeling?
6 A | think that T. Barker's ability to
7 | critically evaluate a test plan in the context of the
8 | systens that we were building was inadequate. | don't
9 | think he had a broad enough set of skills.
10 Q Ckay. As of January 16, |'msorry, January
11 | 2016 when you prepared this docunent -- |'d like to ask
12 | you to look at the |ast page, Page 13 of this
13 | docunent -- had you had any successful LENR
14 | replications?
15 A No.
16 Q Ckay. So it says, "Professional inventing
17 | areas of focus. W rks in progress.” Am|l to understand
18 | that's stuff you were working on at the tine?
19 A This slide was actually produced by Letao
20 | Qn. She was our inhouse |P attorney.
21 Q Ckay. Did you see it before?
22 A Yeah, |'ve seen it.
23 Q Ckay. Did you disagree with it?
24 A | really didn't pay nmuch tension to it.
25 Q Ckay. Well --
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1 A There was an ongoi ng series of invention,

2 | kind of invention capture that was ongoi ng, yes.

3 Q Ckay. So works in progress, were you worKking
4 on an LENR st eam engi ne?

5 A An LENR st eam engi ne?

6 Q Yes, sir

7 A Let me think. Let me think of the time Iine.
8 | The, the folks at Lenuco, which | don't renenber when

9 | the acquisition occurred, but we were funding them

10 | before that, and so we were engaged with them at sone

11 | point. The folks at Lenuco had cone up with a, a

12 | concept for a Stirling cycle | owenergy nucl ear reactor
13 | engine. And so we had tal ked actually in the fall about
14 | using excess heat fromthe, one of these reactors as an
15 | application, but at sonme point along the way we, we

16 | described it in a, probably in an invention disclosure,
17 | but as we went forward they had actually described it in
18 | a lot of detail and produced a invention disclosure on
19 | that front.
20 Q Was that sonmething that |Industrial Heat was
21 | working on?
22 A This was just part of our activities on
23 | capturing IP. So what we would do is we would wite
24 | invention disclosure. Anywhere anybody had an idea, we
25 | woul d docunent it, and then we woul d give those
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1 | docunments to Letao. And then what we would do is we

2 | would sort out is it good enough information, is it,

3 | should we pursue nore research. So it was | would say a
4 | little nore nebul ous than that.

5 Q Was Industrial Heat working on a HVAC system
6 | retrofitting?

7 A We had a concept for that, yes.

8 Q Ckay. A concept. Wre you working on it?

9 A No. W had a concept that we were preparing
10 | as part of our invention process.

11 Q What about an LENR battery systens?

12 A | woul d inmagi ne that we, that was probably

13 | related to Lenuco.

14 Q Ckay. Wiat about portable heat and power

15 | devices?

16 A Yes.

17 Q Heat distribution within homes and buil di ngs?
18 A Yes.

19 Q Ckay. Wiat |'mhaving a hard tine
20 | understanding, sir, is that these are all applications
21 | for the LENR --
22 A Yes.
23 Q -- technol ogy, but why was Industrial Heat
24 | working on all these applications if they could not
25 | replicate a reaction?
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1 A So our, our approach to invention was, was to
2 | actually take a step beyond the, the application space.
3 | And we were investing in, again | don't knowif it was
4 | five or six groups. And the hope was that one or

5 | multiple of those five or six different groups woul d,

6 | would be validated and verified and then reproduced.

7 | And after that we weren't really as interested in the,

8 | the science. W were interested in application.

9 So what we asked the engineers to do as we
10 | were building up and trying to do validation

11 | verification was go a step further and cone up with

12 | concepts. \Were mght we want to go if we can get one
13 | of these things to work? And so it was kind of a

14 | progress, a progression down the pike. And, in fact,

15 | this nodel for professional inventing was derived from
16 | one of the people that was kind of on again, off again
17 | working with us. And he kind of devel oped this

18 | professional inventing nodel where you project out one
19 or two generations to capture |IP.
20 Q Who was that?
21 A Paul Morris.
22 Q He was working with Dewey Waver?
23 A Actually, no. | think he was working --
24 | well, | don't renenber. He worked with Industrial Heat,
25 | and then he, he was off for a while, and then he cane
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1 | back and worked again. So, |, you know, he was on and
2 | off, but he devel oped this nodel for professional

3 | inventing.

4 Q Now, on a new technology like this, isn't

5 | that putting the cart before the horse?

6 A Actually, no. I, | was, | as an engi neer,

7 | not as steeped in the, kind of the art of the patent

8 | office. | would have thought that, but, in fact, the

9 | case is that nost conpanies are actually noving out two
10 | or three generations out, producing |IP and bl ocking I|P.
11 | So this nodel | thought was fascinating to ne. So it
12 | was one of the tasks that the engineering team if

13 | you're thinking of things, how could we apply this, how
14 | mght it work, and we would just docunent it in an |BD
15 THE VI DEOGRAPHER: W have three m nutes.

16 Q Ckay. Sir, you said you did testing on

17 M. Mzuno's device, and | believe you said there was
18 | another. Who was the other? HVRI you did limted

19 | testing?
20 A W, we did testing on, tests, well, we did
21 | validation and verification on all of the investnents
22 made to the extent that was possible. Like with
23 | M. Rossi's technology, we really weren't that able to
24 | get too nmuch information just because we were at arns
25 | length. Likewse wwth HVWRI, the way the contract was
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1 | structured, we were kind of at arnms length, so we only
2 | got alittle bit of information, and the information we
3 | were able to receive, we structured sonme experinments to
4 | understand it. That was actually very late. That was
5 | probably June of 2016. W also did extensive testing of
6 Lenuco' s technol ogy, which was a nickel oxide

7 | technol ogy, a powder, nanoparticles.

8 So we had M zuno, HWRI, Lenuco. W had a

9 | conpany called CCT, Cooper Core Technol ogy, out of

10 | Al buquerque, New Mexico. CCT was doing nickel foamin
11 heavy isotope environnents. W evaluated theirs. In
12 | fact, what we found was that their technol ogy was so

13 | imnmature and it was so, | don't know, it was so

14 | specul ative that we didn't even make any investnent. W
15 | actually termnated in the due diligence process.

16 We al so worked with, excuse ne, Dennis Letts.
17 | Later on there was a little bit of funding for Dennis
18 | Cravens. That was kind of very late, and it was just

19 | kind of seed funding. Let nme think. There, there m ght
20 | be others.
21 Q Ckay.
22 A So.
23 Q Now, | want to, | want to draw a distinction
24 | between trying to validate and verify other people's
25 | test data versus attenpting to replicate --
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1 A Ri ght.
2 Q -- the data. How many replication tests did
3 | you performat Industrial Heat?
4 A W replicated, let's see. W replicated
5 M. Rossi's. W replicated HWRI. W replicated M zuno.
6 | W replicated Dennis Letts. W replicated -- did | say
7 Lenuco?
8 Q No.
9 A Lenuco. We didn't do anything with C aytor
10 | and Fowm er. They were nore of just kind of providing
11 | testing services. | think about that group.
12 Q Ckay. So back in 2012, 2013 when you first
13 | had contact wth M. Darden and M. Vaughn, you had
14 | said, hey, we can set up this testing systemfor you to
15 | evaluate these devices. Did you ever build that testing
16 syst enf?
17 A | need to be a little careful. The answer is
18 | no, we did not build that testing system but at that
19 | tinme we were only tal ki ng about the one technol ogy of
20 | M. Rossi's.
21 Q Ckay.
22 A That's all.
23 Q But you never built that systenf
24 A No.
25 Q How many tests did you run on the device that
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1 | you built that was simlar to Dr. Rossi's?
2 A We ran that, so it was, it was al nost a
3 | continuous test for a period starting in Decenber of
4 2015, and | think we ultimately shut it down in maybe
5 | late February or March, and within that RCT 005 archival
6 | of the databases we probably had six or seven distinct
7 | tests where we had incrementally inproved or changed.
8 Q |'msorry. How many?
9 A Six or seven. |1'mguessing. | would have to
10 | | ook back at the data, but approxi mately.
11 Q Now, you said you never tested one of
12 | Dr. Rossi's old devices, correct?
13 A We, the engineering teamdid not. T., as |
14 | described, T. Barker had set up one in the back room and
15 | tested that. | think that was at the request of Tom
16 | Darden and John Mazzari no.
17 Q Ckay. But you don't believe that he had the,
18 | the ability to properly run a test, correct?
19 A | don't.
20 Q Ckay.
21 A No.
22 THE VI DEOGRAPHER:  Counsel .
23 MR ANNESSER: (Okay. W have to take a short
24 br eak.
25 THE VI DEOGRAPHER: We're off record at 10:57
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1 a. m
2 (Recess taken 10:57 a.m to 11:05 a.m)
3 THE VI DEOGRAPHER: W are back on the record
4 at 11: 05 a. m
5 (Wher eupon, [Exhibit 3 was marked for
6 identification.)
7 BY MR ANNESSER
8 Q Sir, I'mgoing to hand you a docunent, which
9 | I have marked as [Exhibit 3. It's an e-mail from Tom
10 Darden to yourself dated Decenber 1, 2015, bearing bates
11 | nunber | H 00087704.
12 A Uh- huh.
13 Q Have you seen this e-mail before, sir?
14 A Yeah, it | ooks vaguely famliar.
15 Q Ckay. In an e-mail that you wote to
16 | M. Darden on Decenber 1st you state, "W should have at
17 | least TBD Legacy Ross -- Rossi systemin calibration and
18 | our systemalive."
19 A Uh- huh.
20 Q That TBD Legacy Rossi system what did you
21 | nmean by that?
22 A T. Barker Daneron Legacy Rossi system
23 Q Ckay. Wiy --
24 A That was the systemin the back of the
25 | buil di ng.
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1 Q Wiy did you call it the T. Barker Daneron

2 | Legacy Rossi systenf

3 A Because it was the systemthat he had

4 | developed | guess with M. Rossi at Triangle Drive. At
5 | this tine we were trying to get everything out of

6 | Triangle Drive and into the new building, and so | think
7 | we set a deadline for T. Barker to get all of his stuff
8 | out of the old building and into the new buil ding on

9 Decenber 1st. And so they wanted to know are we out of
10 | the Triangle Drive building. And so he was com ng over
11 | and he was setting up, as | described, this 3-reactor

12 | systemin the back room and he was setting up his dual
13 | red |l aser systemin the nain area.

14 Q Ckay. So as of Decenber 1, 2015, you had not
15 | tested any Rossi system correct?

16 A No. We were at the sane tinme buzzing out our
17 system - -

18 Q Okay.

19 A -- in the controller. So we had started in
20 | Cctober to build up the, the replication systens, but we
21 | really didn't get in the facility until Novenber. |
22 | mean we were kind of init while it was under
23 | construction, but we finally had our |ab space. And so
24 | we started to build up those systens. And when | said
25 | buzzing out lines, what we were doing was we were
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1 | testing all of the instrunmentation and testing the
2 | tenperature controller and testing the ranping
3 | functions, all the things, but it wasn't a fuelled
4 reactor.
5 So we began a fuelled reactor, ny
6 | recollection was just a little bit before Christnas.
7 | Maybe 16th, 17th of Decenber, and we ran it all the way
8 | fromthat point going forward.
9 Q Ckay. So taking just a quick step back. You
10 | never tested the T. Barker Daneron system You were
11 | testing your own systenf
12 A Right. W were testing ours.
13 Q kay.
14 A And T. Barker was testing his in the back
15 | room
16 Q Ckay. And you don't really know what he was
17 | doing other than --
18 A He was --
19 Q -- just --
20 A Yeah, | renenber he had a thernmal inmager, and
21 he kind of described it tous alittle bit. | recall
22 | asking himto set up a test plan and test procedure and,
23 | so we could docunent what was going on, and that just
24 | fell by the wayside.
25 Q Did you set up a test plan and test procedure
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1 | for your test?
2 A Yes, we did.
3 Q Do you know if that was produced in
4 | discovery?
5 A |'mpretty sure it was. W took the entire
6 | body of all the data and shared it. So | would inmagine
7 | it's somewhere in there, test plans and test procedures.
8 Q Ckay. And where is the device that you
9 | tested now, if you know?
10 A | can't say today, but | know before we
11 | closed up shop we took everything related to the
12 | litigation under the direction of Jones Day and we put
13 | it all together, and we boxed it up and we put it into
14 | the locked facility in the back of the building. So I'm
15 | sure it's all in there.
16 Q Ckay. So you left it personally with --
17 A | ndustrial Heat.
18 Q -- Industrial Heat? All right.
19 A Yes. |'msorry.
20 Q Now, after that systemwas not successful in
21 | your replication attenpts, did you think it would be
22 | prudent to test one of the devices that Dr. Rossi had
23 | built to see if you could get it to work?
24 A We did not. Mst of those devices were
25 | damaged. And in our, in my opinion and, in fact, the
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1 | engineering team s opinion, they were poorly constructed
2 | and poorly designed, and so it would have been difficult
3 | to do an adequate job with the instrunentation.

4 | Furthernore, a lot of the testing techniques that they

5 | were using were actually dangerous, and so we were

6 | trying to be very careful not to have anybody be, get

7 | hurt.

8 Q Ckay. So the, the device that you created or
9 | your teamcreated was built w thout, well, what you I

10 | guess define as defects or poor construction? It was

11 | built nore solid and safer in your opinion?

12 A | woul d describe it as we built a very,

13 | carefully constructed and designed the systemrelative
14 | to the requirenents, the paraneters, the pressures and
15 | tenperatures that we thought it would experience. And
16 | so we did that to, yeah, to protect anybody that was

17 | working around it.

18 Q | n doing so, before you built this systemdid
19 | you study the report fromDr. Penon fromthe validation
20 | test?
21 A Whi ch report was that?
22 Q The report from 2013 testing.
23 A | am confident that we had, we had | ooked at
24 | that, but we felt that using infrared thermal inaging
25 | was inadequate, and so we took a different strategy as
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1 | far as how to actually nmeasure the systemand how to

2 | collect the data.

3 Q And how did you neasure the systenf

4 A We took an array of thernocouples that we

5 | placed on the reactors. W had both an active and a, an
6 | active reactor with fuel from Tom Darden, and we had a,
7 | areactor that had only the nickel powder, so an

8 | inactive reactor. W nmade them conpletely identical.

9 | W put a pressure transducer on it. W included a

10 | vent-off systemso we could dunp off any overpressure to
11 | the hood, to dunp the gas outside. You don't want the
12 | gases lingering around the |ab.

13 We put an array of thernocouples down the

14 | reactor. W insulted the reactor, and then we put an

15 | array of thernocouples inside the chanber. And then we
16 | took the chanber, and we operated it on a continuous

17 | rate. And we neasured the power, the voltage, and the
18 | current at every point in the systemand, and operated
19 | it that way. That was the baseline system And then
20 | gradually over tinme we added nore and nore capability
21 | based upon what we, what we inferred was happening wth,
22 | wth M. Rossi's system
23 Q That's fairly substantial differences from
24 | Dr. Rossi's basic device, is it not?
25 A How i s that?
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1 Q Well, you, you just tal ked about adding a

2 | nunber of thernocouples, a vent, and a nunber of other

3 | things.

4 A Yeah, | wouldn't describe it -- the actual

5 | physical structure was sane physical geonetry, sane

6 | mterials, sane size. Wat we basically did was put a

7 | stainless steel tube on the end with a, with a, a valve
8 | and a pressure transducer, and we put a series of

9 | thernocouples on it to neasure the tenperature

10 | throughout as an array, and then we neasured the

11 | environnent and the power going intoit. | would say

12 | that from an engi neering perspective, | would say that's
13 | a baseline, m nimm acceptable test.

14 Q Ckay. Now, you said M. Darden prepared the
15 | fuel?

16 A Yes.

17 Q Did you watch himprepare it?

18 A No.

19 Q Do you know if he followed the fornula?
20 A | have no idea.
21 Q Ckay. Do you know when he prepared the fuel ?
22 A W had those, so we went through and
23 | validated the operation of the enpty reactors. And then
24 | about, around Christnmas, a little before Christnmas Tom
25 | came into the lab, | think it was on a Saturday, and he
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1 | brought fuel fromsone other site. And he asked | think
2 | nyself and one other person were there, he asked us to

3 | actually leave the |lab area and go up into the office

4 | area. And then he went back under the chem cal hood and
5 | fuelled up the one reactor and then put just the nickel
6 | powder in the other reactor, closed themall up, sealed
7 | them and then we put theminto the, into the test

8 | chanber.

9 Q So you don't know sitting here today whet her
10 | he properly fuelled the reactor or not?

11 A Absol utely not. No, | have no idea what was
12 | even in the fuel.

13 Q kay.

14 A O her -- | shouldn't say | have no idea. |
15 have read the patent, and the patent describes the basic
16 | constituent materials, so, but other than that, Tom was
17 | the sole keeper of the trade secret, as he described it.
18 Q Ckay. So, but | just want to nake sure.

19 | Sitting here today you don't know whether it was
20 properly m xed or not?
21 A Absol utely not. Absolutely not.
22 Q He coul d have put a handful of gravel from
23 | outside --
24 A Absol utel y.
25 Q -- for all you know?
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1 A Yeah. | mean gravel would have been hard to
2 | fit through the hole, but, but he could have put
3 | anything in there --
4 Q Sand.
5 A -- yes. Absolutely, yes.
6 Q Do you have any ownership interest in
7 | Industrial Heat?
8 A | have stock options. Wen | came on as an
9 | enpl oyee, they gave ne stock options, yes.
10 Q Do you have any stock?
11 A So part of the severance agreenent, which |
12 | really didn't pay nuch attention to, was that sone of
13 | the stock vested the first year increnent, vested. The
14 | rest of it was forfeited at severance. And then at some
15 | point, like probably within the [ast nonth, it converted
16 | fromone type to another type, but to be honest | didn't
17 | really pay nuch attention to it.
18 Q So you own, you own stock in the conpany?
19 A | own sone kind of stock in the conpany, yes.
20 Q Ckay. Now, is it your understanding that
21 | ndustrial Heat received nonthly e-mails wth the
22 | operational spreadsheets fromthe Doral facility that
23 | was testing the, Dr. Rossi's E-Cat plant?
24 A | know that there were sonme reports that were
25 comng in. | don't know what the exact increnent. From
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1 | time totime | wuld get a copy of an updated report,

2 | could have been a nonthly. It could have been a weekly.
3 | I really don't know, but | did get copies of those from
4 | time totine. In addition, | got copies of an invoice

5 request as well.

6 Q And were you asked to do anything with those?
7 A W catal oged themand just kind of tried to

8 | make sure that we understood what was happening in the

9 | spreadsheets to nake sure the cal cul ations were

10 | consistent based on the nunbers that were provided.

11 Q And did you ever notice inconsistencies?

12 A Yes.

13 Q Ckay. Did you bring that to anyone's

14 | attention?

15 A Yes.

16 Q Whose?

17 A Tom Darden, JT. Al the way back in June of
18 | 2015 | had highlighted a nunber of inconsistencies. And
19 | as things canme in, units changed. It was, they changed
20 | fromkilowatts to watts. They changed from | don't
21 | know, pascals to bar. And so different things were
22 | changing, so we had to be a little careful. And | did
23 | highlight that and told people, hey, we have to be
24 | careful with this, nmake sure we track this carefully.
25 Q So you had nentioned earlier that you net
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1 | with Barry West?
2 A Yes.
3 Q Did you ever speak to himon the phone when
4 | he was down in the Doral facility plant?
5 A Yes.
6 Q How of t en?
7 A Two or three times. Well, | should say
8 | either by phone or text message, so sone conbi nation of
9 | those. Maybe two or three tines.
10 Q Ckay. And what was the subject matter of
11 | that, those conversations?
12 A | was trying to get, because there were no
13 | red-line draw ngs of the system configuration that were
14 | nade available to ne, | was trying to understand what is
15 | the configuration. Because in the Penon report, you
16 | know, as | pointed out earlier, there was a di screpancy
17 | of an order of magnitude in the flow rate between the
18 | body of the text and the, and the spreadsheet. And so |
19 | wanted to understand, you know, | nmean is this just
20 | sinmply a typo or is this, you know, which one is right?
21 Q Ckay.
22 A Sol, | was trying to get information on what
23 | is the power neter, howis it used --
24 Q Ckay.
25 A -- for the incom ng power and, second, where
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1 | are these flow neters. |s there a steamflow neter? 1Is
2 | there, you know, just give ne information about what you
3 | can see and what you know.

4 Q What did he tell you?

5 A He gave nme -- so | net wwth himin person as
6 | described in about the August tinme franme down actually
7 | at the beach. W had lunch, and he described kind of

8 | everything he knew. And he sent ne a couple of pictures
9 | of the, the power neter, and he said he just didn't know
10 | nuch. He was kind of, you know, an electrician and just
11 | collecting, you know, just there to help as nuch as he
12 | coul d.

13 Q Wll, | can understand the, the concern over
14 | the anount of flow rate, you know, being zero left off
15 | either by accident or on purpose, and you needed to

16 | understand that. D d you ever ask himto go | ook at the
17 | flow neter and say, hey, this is what it is today?

18 A Yeah, we did.

19 Q Ckay.
20 A He was unaware that it existed.
21 Q He was unaware that it existed?
22 A Yes.
23 Q Ckay. Didyou tell himto go ook at it?
24 A | didn't know it existed either. So I had
25 | never been to the plant. | was |ooking for what is this
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1 | flowneter, what is the nodel. | didn't have that
2 | information until actually February 16th or 17th when we
3 | were all at the plant. That was the day. | was |ike,
4 | oh, there it is. So that was the condensate return flow
5 net er.
6 Q So how el se woul d they have neasured fl ow?
7 A | have no i dea.
8 Q Ckay. So that wasn't a concern to you?
9 A Oh, it was absolutely a concern.
10 Q Did you tell him hey, |ook --
11 A |t was concerning --
12 Q -- look for the pipes?
13 A Yeah. Yeah. Yeah, he was, he was very
14 | hesitant to do anything. He, he would only kind of do
15 | things where he felt confortable. He didn't want to go
16 | | ooking around because he felt |ike he was being
17 | watched. And he didn't feel confortable doing nuch. I,
18 | | asked him | said, well, you know, where is the flow
19 | neter? Were is, is there a flow neter on the steam
20 | side? You know, where is this stuff? There has to be
21 | this information if, if it's a functioning plant. And
22 he wasn't capabl e of answering.
23 Q So he never once, once went and read the, the
24 | flow neter for you?
25 A No, not that |'m aware.
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1 Q Did you ever talk to Fulvio Fabiani?
2 A Yes, | did.
3 Q Ckay. Did you ask himabout the flow neter?
4 A | don't believe | asked Ful vi o anythi ng about
5 | the flow neter until 2016 when we were in the plant and
6 | then subsequently when he net with us at Jones Day. He
7 | cane over and provided a bunch of data and information
8 | and described lots of things to us at that neeting. And
9 || think that was a point when | asked hi mabout the flow
10 | neter and things like that.
11 Q So you never asked about the flow neter to
12 | M. Fabi ani before 20167?
13 A The first time | comunicated with
14 | M. Fabiani | believe was in 2016.
15 Q Wiy didn't you call him beforehand?
16 | Certainly sonmebody at Industrial Heat had his nunber.
17 A Yeah. | think JT Vaughn was in contact with
18 | him but | had never net him
19 Q Do you know if JT Vaughn ever asked for a
20 readi ng of the flow neter?
21 A | don't.
22 Q Do you know if, well, did you ever ask JT
23 | Vaughn to get that information for you?
24 A Yes, | asked everybody. | said we need
25 | information fromthe flow neter, and we need to know
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1 | what the nodel of the flow neter is. W need to know

2 | the type. W need to know what flow neter is on the

3 | condensate line, what flow nmeter is on the steam side.

4 | W needed all that information.

5 Q Did you, did you |l ook at the, the test plan?
6 A | did, vyes.

7 Q Ckay. And that didn't indicate anything to

8 | you?

9 A At sone point along the way after the fact

10 | once, once | actually got nmy eyes on what they were

11 | doing down in the plant in February of 2015 when we were
12 | there on that, those two days and | saw what they were
13 | doing, | went back and scoured through all the

14 | docunents. And there was a docunent where they had a

15 | bullet line of what the flow nmeter was --

16 Q Ckay.

17 A -- on the condensate line, but | had not seen
18 | that before that.

19 Q So they had that though?
20 A There was a --
21 Q That was information that |ndustrial Heat
22 had?
23 A There was a docunent that had that, yes.
24 Q Ckay. And you hadn't seen that before?
25 A | had not noticed it, no.
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1 Q Ckay. But Industrial Heat had it. It wasn't
2 a secret. It wasn't --
3 A That's right.
4 Q Ckay. Now, you're dealings wwth M. Fabiani,
5 | did he ever tell you that he felt |ike he was between a
6 | rock and a hard spot, you know, sitting there between
7 | Industrial Heat and Dr. Rossi?
8 A Yes. Yes.
9 Q Ckay. Do you have any reason to believe that
10 | that wasn't the case?
11 A No. He described his relationship with
12 | M. Rossi when he was at Jones Day with us. He
13 | described his relationship as he, he was very close to
14 | M. Rossi's wife. | don't recall her nanme. He, he
15 | described it as she was kind of like a sister or a
16 | nother to nme, and that he felt like he was really in a
17 | hard spot because he couldn't do anything w thout being
18 | under the scrutiny of M. Rossi.
19 Q Did he ever tell you that Dr. Rossi was very
20 | di sappointed in himbecause he thinks that he is an IH
21 | spy?
22 A | don't recall those exact words, no.
23 Q Ckay. |'ll show you a docunent that we'll
24 | mark as [Exhibit 4. It bears the bates nunber
25 | 1 HO0087145.
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1 (Wher eupon, [Exhibit 4 was marked for

2 identification.)

3 MR LOVAX: Thank you.

4 Q Do you recall receiving this e-mail, sir

5 | which was sent by M. Fabiani to yourself on April 25,

6 20167

7 A Yes.

8 Q And do you recall himtelling you that he is,
9 | I think the words he used is between the hamrer and

10 | anvil?

11 A | don't recall the specific e-mail, but yeah,
12 | | mean this, this |looks |ike alnost the sane as what he
13 | described when we net before this at Jones Day.

14 Q And isn't it true, sir, that Industrial Heat
15 | refused to pay himfor his last invoice?

16 MR LOVAX: (bjection to the formof the

17 questi on.

18 A Ckay. M. Fabiani conmtted to delivering to
19 | us a final report that he was preparing. And so when we
20 | net with himin, at Jones Day prior to this, he said the
21 | next day he would produce two things; all of the data
22 | that he had collected, and he woul d produce a final
23 | report with all of the details of what he had done
24 | during the one-year period. And, and we said as soon as
25 | you do that, we'll release your final paynent and we'll
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1 | go fromthere. And the next day he said he woul d not
2 | release that information, and then we began a dial ogue
3 | of continually not getting the information.

4 Q That, that information, I'msorry, that fina
5 | paynment was al ready past due, was it not?

6 A | have no idea.

7 Q Ckay. Now, M. Fabiani sent reports on a

8 | regular basis to Industrial Heat, did he not?

9 MR LOVAX: (Objection to the formof the

10 questi on.

11 A | am not --

12 MR ANNESSER. What's the objection?

13 MR LOVAX: It's |eading.

14 MR. ANNESSER: He's an opposing party

15 W t ness, Chris.

16 MR LOVAX: It's just ny objection for the
17 record.

18 MR. ANNESSER Ckay. Thank you.

19 | BY MR ANNESSER
20 Q Go ahead, sir
21 A Can you repeat the question?
22 Q Yes. Isn't it true that M. Fabiani sent
23 | regul ar updates and reports to Industrial Heat?
24 A |*'mnot sure. Those in ny, in ny best
25 | judgnent woul d probably have gone to JT Vaughn.
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1 Q Ckay. Were they ever shown to you?
2 A Not that | recall.
3 Q Wul d those have been hel pful to you in your
4 replication efforts?
5 A | don't know what the content of the, the --
6 Q I f --
7 A -- reports were.
8 Q | f he sent reports regardi ng the anmount of
9 | power used or water flow, or anything for that matter?
10 A No, | don't believe those would be val uabl e
11 | relative to the replication efforts.
12 Q But --
13 A |t woul d have been useful information
14 | relative to understandi ng what was happening in that
15 | facility.
16 Q Did you ever ask JT Vaughn for anything that
17 | they received?
18 A | don't recall.
19 Q Power usage reports from M. Fabiani ?
20 A Actual ly, yeah, | recall at sone point,
21 | probably after the test was conplete, getting a PDF file
22 | wth a spreadsheet. | nmean | have a vague recollection
23 | of this, but subsequent to that, when we net at Jones
24 | Day M. Fabiani provided us with a series of
25 | spreadsheets and data that we actually anal yzed.

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 120 of

02/17/2017 Joseph Alan Murray 423
Page 119

1 Q Ckay. Have those spreadsheets and data been
2 | provided do you know in discovery?

3 A Yes, | believe they have. | should say we

4 | have provided themto Jones Day. \Wat they provide I, |
5 | don't know.

6 Q Ckay. So when M. Fabiani net with you, was
7 | it with Jones Day or w thout Jones Day?

8 A Wth Jones Day.

9 Q Ckay. What was discussed at that neeting?

10 A He had, he had indicated that he had a | ot of
11 | data and that he would share that data with us. So

12 | initially we were just having small talk, you know. He
13 | kind of -- introduction. W had never really formally
14 | net in a, a less kind of stressful environnent. So we
15 | chatted. He kind of gave ne a little bit of his

16 | background. | gave hima little bit of ny background.
17 | He was famliar with sone of ny defense background, and
18 | | was famliar with some of the work that he had done in
19 | Israel.
20 So we had small talk, and then we had a
21 | discussion about what he had done and the data that he
22 | would provide us, and he gave us a little bit of
23 | information. He gave us sone, several spreadsheets, and
24 | then subsequently he nade a commtnent to give us
25 | additional data that we, actually | don't know if we've
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1 | received it now, but at that point we had not received
2 |it.
3 Q So you haven't analyzed that now?
4 A ' msorry?
5 Q You haven't anal yzed the additional data that
6 he's given you?
7 A | don't know if we've received it.
8 Q So you don't recall ever seeing nonthly,
9 | nonthly spreadsheets?
10 A No. I, | received nonthly spreadsheets from
11 M. Fabi ani when we net at Jones Day, and we anal yzed
12 | that data. And at sonme point probably in the first, you
13 | know, first part of 2016, maybe after the test,
14 | sonewhere thereabouts there were sone spreadsheets that
15 | were in PDF formthat were shared with us.
16 Q And that neeting was in 2016 after the test
17 | was --
18 A Conpl eted, yeah. | think it was in March. |
19 | would have to | ook back to see when | flew down to
20 Mam .
21 Q So you never received nonthly spreadsheets --
22 A Bef or e.
23 Q -- before that from anyone?
24 A Not that |'m aware of.
25 Q Did you receive --
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1 A Ch, there were the nonthly or -- the reports
2 | that M. Penon had submtted, | don't knowif they were
3 | nonthly or quarterly. And fromtine to tinme | would get
4 | those updates, and we would [ ook at those. That's the

5 | ones that | was describing as units were changi ng and

6 | there were sone, you know, things that we had to be

7 | careful wth.

8 Q So | know | asked you this before, but | need
9 | you to refresh ny recollection. Wen is the first tine
10 | that you saw the test plan for the test being perforned
11 | by M. Penon?

12 A Probably, you know, it's hard to know which
13 | one. | saw a commissioning report. That's what |

14 | reviewed along with the, all of the information that was
15 | available at that point in June of 2015. The test plan,
16 | kind of the precursor to that, I think it was kind of

17 | incorporated init, but it wasn't exactly the sane.

18 | These things, the reports kind of changed over tine.

19 Q Ckay.
20 A So | don't really know exactly when | saw the
21 | test plan, but | know that after we went on the 15th and
22 16th and | saw the flow neter, | went back and scoured
23 | through all the docunments | could find, and then I found
24 | a docunent that had a reference to a flow neter init.
25 Q Ckay. And what was that docunent, if you
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1 | recall?
2 A |, I think it was a, a early test plan. 1, |
3 | don't know if that's actually -- it wasn't, | don't
4 | believe it was included in the comm ssioning report,
5 | which kind of went through April time frame is ny
6 | recollection.
7 Q Ckay. Wio is Jed Rothwell?
8 A ' msorry?
9 Q Jed Rot hwel | ?
10 A Jed Rothwell is a guy that follows |ow energy
11 | nuclear reaction technology. | think he's based in
12 | Atl anta.
13 Q Do you know if he's ever been paid by
14 | ndustrial Heat for any services?
15 A | do not know.
16 Q Have you ever worked with hinf
17 A |'ve met himonce.
18 Q And - -
19 A |'ve never worked with him
20 Q Wien did you neet hinf®
21 A He was com ng through the area. He was
22 | traveling fromsonewhere up north back to Atlanta. |
23 | want to say about June or July of 2016, thereabouts.
24 Q What, did he cone to the facility?
25 A Yes, he did.
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1 Q Did you show hi m anything you were wor ki ng
2 | on?
3 A | don't think | did. | think that he was
4 | with either Dewey Weaver or JT Vaughn, ny recollection.
5 | And | think they gave hima, a very limted tour of sone
6 | of the things that we were doing.
7 Q Now, sir, you said earlier in this deposition
8 | that there cane a tinme that JT Vaughn reached out to
9 | Dr. Rossi and said he would like to bring you down?
10 A Yes.
11 Q Had you ever talked to Dr. Rossi before that?
12 A No, | haven't.
13 Q You' ve never been introduced to hinf
14 A Not as far as |, | personally had never net
15 hi mor been introduced to himuntil February of 2016.
16 Q Ckay. So to your know edge he, he woul dn't
17 | have known you from --
18 A Adam
19 Q -- AdanP
20 A No.
21 Q Ckay.
22 A Excuse ne.
23 Q Was there a reason why you or M. Vaughn
24 | wanted to get Dr. Rossi worked up by proposing that you
25 | come down?
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1 A Not that |'m aware of.
2 Q |''mgoing to show you a docunent, sir, that |
3 | will mark as Exhibit 5 to this deposition. It bears the
4 | bates nunmber |HO0088952.
5 (Wher eupon, [Exhibit 5 was marked for
6 identification.)
7 MR LOVAX: Thank you.
8 Q There's two e-mails on this first page.
9 A Uh- huh.
10 Q The first one is fromJT Vaughn to Dr. Rossi
11 | in which he says, "Also, | would Iike to introduce you
12 | to one of our new team nenbers, Joe Murray. He and |
13 | have booked a flight down on Tuesday afternoon and w |
14 | depart Wednesday afternoon. | hope we can conme see you
15 | at the plant on Tuesday afternoon.” And then it
16 | conti nues.
17 A Uh- huh.
18 Q |s that the e-mail to your understanding that
19 | M. Vaughn sent Dr. Rossi to alert himof your trip?
20 A Yes.
21 Q Do you know if there's any other introduction
22 | made at that tine prior to that?
23 A | have no i dea.
24 Q Ckay. |s there a reason why he woul dn't have
25 | referred to you as the new Vice President of
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1 | Engineering?
2 MR LOVAX: (bjection to the formof the
3 questi on.
4 Q Ckay.
5 A | have no i dea.
6 Q And then there's an e-mail above that fromJT
7 | Vaughn to you. And it states, "All right. He'll start
8 | getting worked up now. Should be a fun trip."
9 A Uh- huh.
10 Q What did you take that to nean?
11 A That M. Rossi did not want us to actually
12 | have access and see what was happening in the plant.
13 Q Now, why did you take it to nean that?
14 A Because the data didn't support what was
15 | happening in the plant, and we had a | ot of questions,
16 | and | wanted to understand it. And so as part of the
17 | task that John Mazzarino and Tom Darden gave ne, they
18 | said evaluate it, figure it out. And, and consi stent
19 | with their, their drive that even if there's a one
20 | percent or a half a percent chance that he's right, they
21 | said we have to find out.
22 Q Has, to your know edge has Dr. Rossi ever
23 | refused anyone else to go to the plant?
24 A | am not aware.
25 Q Do you know if T. Barker Danmeron has ever
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1 | been down there?

2 A | think he had when they were setting up the
3 | plant, yes.

4 Q Did you ask himabout his trip down there or
5 how t hi ngs were set up?

6 A Yes.

7 Q And you still didn't know the configuration?
8 A No.

9 Q Did he ever try to cone back down --

10 A | am not --

11 Q -- to your know edge?

12 A -- aware. | amnot aware.

13 Q So why would Dr. Rossi -- or why would he say
14 | he'll start getting worked up now?

15 MR LOVAX: (bject --

16 Q You said you, you said you took that to nean
17 | that he didn't want you com ng down?

18 A Yes.

19 Q Well, so you knew that before --
20 A No, no, no. He sent --
21 Q -- he even asked?
22 A | believe he sent this e-mail --
23 Q Two mnutes after the original e-mail.
24 A -- after, he sent that e-mail to nme sayi ng,
25 | well, he's going to start getting worked up now.
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1 Q He sent, no, he sent an e-mail --
2 A Yeah.
3 Q -- to Dr. Rossi, July 13, 2015, at 9:10 a.m?
4 A Yes.
5 Q Two mnutes later at 9:12 a.m on July 13,
6 | 2015, he sent you an e-mail saying, "All right. He'll
7 | start getting worked up now. Should be a fun trip."
8 A Uh- huh.
9 Q Did, did he tell you beforehand that he woul d
10 | get worked up and oppose you com ng?
11 A | think everybody thought that ne, being an
12 | engi neer, com ng down to inspect the plant was going to
13 cause M. Rossi sone concern.
14 Q T. Barker Daneron is an engineer, isn't he?
15 A He is.
16 Q He was never refused access, was he?
17 A | am not awar e.
18 Q T. Barker Danmeron worked with Dr. Rossi for
19 | some tine?
20 A Uh- huh.
21 Q Are you aware of any problens wth that?
22 A No, |'m not aware.
23 Q Ckay. Any reason to believe that Dr. Rossi
24 knew anyt hi ng about you, Joe Miurray?
25 A | don't know. |, | believe that at some
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1 | point Tom Darden indicated that he was hiring an
2 | engineering teamand that they were bringing, ranping up
3 | Industrial Heat. | don't knowif they shared that
4 | information with M. Rossi though.
5 Q Ckay. Well, it certainly appears that JT
6 | Vaughn knew that Dr. Rossi woul d get upset by that
7 | suggestion.
8 A O bringing sonebody new in the plant?
9 Q Yeabh.
10 A |t appears that way, yes.
11 Q And Dr. Rossi didn't know you from Adam at
12 | that point in time. And specifically at that point in
13 | tine isn't it true that you weren't even an enpl oyee of
14 | Industrial Heat?
15 A No. | was --
16 Q You were a consultant?
17 A -- working as a consultant, that's correct.
18 Q Ckay. So at that point in tinme you knew as
19 | of two mnutes after they sent that e-mail, before
20 Dr. Rossi ever responded, that it was going to be a
21 | problematic situation?
22 A According to what JT sent ne, yes.
23 Q That was the intent of this original e-mail,
24 | wasn't it?
25 MR LOVAX: (Objection to the --
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1 Q To create a probl enf?

2 MR LOVAX: (bjectionto --

3 A Absol utely not.

4 MR LOVAX: Excuse ne. QObjection to the form
5 of the question.

6 MR. ANNESSER: Wat's the objection?

7 MR, LOVAX: You asked himwas the intent of

8 the e-mail to --

9 MR. ANNESSER | f he knows.

10 Q Go ahead, sir.

11 A Absol utely not. The intent was for nme to go
12 | down to the plant, inspect the plant, figure out what

13 | was going on, and then try to understand the, the

14 | content of the reports.

15 Q Now, it says, "I have booked a flight down

16 | Tuesday afternoon.”

17 A Uh- huh.

18 Q So you booked the flight. You, you guys

19 | booked your flight before even telling Dr. Rossi, hey,
20 | we'd like to bring Joe Murray down?
21 A Yeah. | think, | think that the, the
22 | ndustrial Heat people booked the flight, yes.
23 Q Ckay. To your know edge, did anyone call and
24 | say, hey, Andrea, we got this new guy, he's great, Joe
25 Murray, he's on board, he's our VP of Engineering, we'd
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1 | like to bring himdown, prior tothis e-mail?
2 A | have no idea.
3 Q Ckay. How did Dr. Rossi respond to this
4 | e-mail, M. Vaughn's original e-mail?
5 A The trip was canceled. | was not going to be
6 | allowed into the facility.
7 Q How di d Dr. Rossi respond?
8 A |, | don't recall.
9 Q Do you know if it was cancel ed because of
10 | Dr. Rossi?
11 A It was cancel ed because | was not going to be
12 | allowed into the facility.
13 Q By who?
14 A By M. Rossi.
15 Q Did you ever speak with M. Rossi about that?
16 A | did not.
17 Q Did you ever reach out to himat any point
18 | before or after that and say -- you know, by, by md
19 | July when that e-mail was sent, you had been wor ki ng
20 May, June, so two and a half nonths with Industrial
21 Heat ?
22 A Unh- huh,
23 Q As the head of engineering? O, |I'msorry,
24 | the Vice President of Engineering?
25 A Unh- huh,
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1 Q And you never reached out to Dr. Rossi and
2 | said, hey, nice to neet you, I'mreally interested in
3 | your work, we should tal k?
4 A No.
5 Q |s there a reason?
6 A There was no contact. | wasn't provided
7 | information. I, | think at some point | said, hey,
8 | should I send an e-mail, but.
9 Q And what did they say?
10 A As far as | know, | never did send an e-mail.
11 Q Who did you ask that to?
12 A | think John Mazzarino, Tom Darden, and JT
13 | Vaughn. | think. Is ny recollection.
14 Q Are you aware that M. T. Barker Dameron had
15 | been instructed not to confer with Dr. Rossi?
16 A No, | was unaware of that.
17 Q WWere you ever given that instruction?
18 A Not that |'m aware of.
19 Q Ckay. So you were never told not to contact
20 Dr. Rossi?
21 A Uh- huh.
22 Q You just elected never to talk with hinf
23 A No. We were working on nmultiple different
24 | initias at the sanme tine. And so | was instructed to
25 | analyze all the data we have; if we have the
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1 | opportunity, go down, |look at the plant, try to figure
2 | out what's going on, and nove forward. The instruction
3 | was if there is even one percent or a half a percent
4 | chance that this works, we want to know so we can nove
5 | forward.
6 Q Vel |, | absolutely understand you want to do
7 | your, your investigation. So after Dr. Rossi originally
8 | said no to you comng to the plant, did you foll ow up at
9 | all? Dd you say, hey, why don't |, you know, why don't
10 | give hima call?
11 A No.
12 Q You don't --
13 A | was never introduced to him
14 Q Ckay. |Is there a reason? | nean --
15 A Not that |'m aware of.
16 Q Do you know of any reason why this Dr. RosSi
17 | that you've never nmet would dislike you so nmuch to say,
18 no, you can't cone?
19 A Not that |'m aware of.
20 Q That didn't bother you at all?
21 A We had nunerous things noving at the sane
22 | time, lots of different activities. So it was just one
23 | of the things.
24 Q Do you know of any attenpts whatsoever after
25 | that to have you cone down?
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1 A Not that I'maware of, not until 2016.
2 Q Now, after that you said -- how |long after
3 | that e-mail was sent did you nmeet with M. West?
4 A | think in August is my recollection.
5 Q So a nonth or so after?
6 A Yeah. Two to four weeks | ater, yes.
7 Q Ckay. Was, was that neeting because an
8 | attorney told you --
9 A No.
10 Q -- to have that neeting by any neans?
11 A | was trying to, you know, as part of the
12 | effort of all of these different activities and hiring
13 | people and getting the facility organized, | was trying
14 | to get a handle on all the different projects. And, and
15 | it was suggested, hey, Barry's down there working, talk
16 | to Barry and get, get whatever information you can from
17 | Barry. And so T. Barker and | -- Barry was back on one
18 | of his leave. And T. Barker and | went and had | unch
19 | with himdown at the beach.
20 Q So that wasn't, that neeting wasn't in
21 | preparation for litigation, was it?
22 A Not that |'m aware of.
23 Q |''mgoing to show you, sir, a docunent which
24 | we'll mark as [Exhibit 6.
25 (Wher eupon, [Exhibit 6 was marked for
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1 I dentification.)
2 MR, LOVAX: Thanks.
3 Q Have you seen this docunent before, sir?
4 A Yes. | wote it.
5 Q Ckay. Sir, this says, "Subject, summary of
6 | the Swansboro neeting."
7 A That's --
8 Q Where i s Swansboro?
9 A That's at the beach.
10 Q Beach where? \Wat state?
11 A North Caroli na.
12 Q North Carolina. Okay. The date on it is
13 | July 18, 2015.
14 A Ckay.
15 Q It's not, so that --
16 A That was only a few days |ater.
17 Q So just a couple days --
18 A So July. Yeah, July, not August.
19 Q All right. So just a couple days after this
20 initial refusal you set up this neeting?
21 A Yes.
22 Q Ckay. And the first thing you put in bold
23 | letters is, "This docunent is protected by
24 attorney-client privilege."
25 A Yes.
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1 Q Why ?
2 A Because | was told to wite it was protected
3 | by attorney-client privilege.
4 Q By who?
5 A By Tom Darden and John Mazzari no.
6 Q Do you know why?
7 A | don't.
8 Q It's because they were trying to set up
9 | litigation, isn't it?
10 A | have no idea.
11 Q Ckay. Do you know if they were anticipating
12 | litigation at that point in tinme?
13 A | think that they probably were expecting
14 | that there was going to be a problem
15 Q Wy ?
16 A Because M. Rossi wouldn't allow nme in the
17 | plant to see what was goi ng on.
18 Q Ckay. So if | understand correctly, and tel
19 | me if I'mmssing sonething here, but you asked to cone
20 | down on July 13th?
21 A Uh- huh
22 Q And by July 18th they, and there's one
23 | communi cation; hey, we're going to cone down. Dr. RosSSI
24 | says, no, I'mnot letting M. Mirray in, but the rest of
25 | you can cone. And then after that, within five days
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1 | they're anticipating litigation with no further attenpts
2 | to say, hey, no, trust me, Joe's really a good guy?
3 A Yeah, | have no idea what their intention
4 | was. | just wote a report on what | had found and
5 | mrked it as they told nme to mark it.
6 Q You can see though how it appears to ne that
7 | this was a setup, this was a setup for litigation?
8 | They, they knew two mnutes after sending the e-nai
9 | that they were going to create a problem and then
10 | within a week they have you wite a report that says,
11 "This docunent is protected by attorney-client
12 | privilege." Do you see that?
13 MR LOVAX: (bjection to the formof the
14 questi on.
15 A It woul d be speculation on ny part to know
16 | what John Mazzarino and Tom Darden were thinking and JT
17 | Vaughn, but.
18 Q So you never asked why they wanted
19 | attorney-client privilege on there?
20 A | think that they were concerned that the
21 | refusal to let ne in was problematic.
22 Q So that wasn't your idea though?
23 A No.
24 Q Ckay. What was the purpose of this
25 | nmenorandun?
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1 A To --
2 Q Did they ask you to prepare this?
3 A Yeah. |, this was a sunmary report of
4 | everything | had gathered and everything we tal ked about
5 | wth Barry when T. Barker and | had lunch wwth him So
6 | just wote it all up so I can nove on to the next
7 | project and kind of put this in the folder and nove on.
8 Q Ckay. So as of this time, July 18, 2015, you
9 | were still a consultant --
10 A Yes.
11 Q -- correct? And it says in the second
12 | paragraph of this docunent, "The data reviewed in
13 | support of the proposed July 14th introduction and pl ant
14 | tour included background contract docunents" --
15 A Uh- huh.
16 Q -- "requests for invoice fromHenry W
17 | Johnson, President of JM Products, and reports fromLIl's
18 | consultant and advisor, Dr. Fabio Penon."” --
19 A That's correct.
20 Q -- correct? So you had seen the contract at
21 | least by that point?
22 A | think | saw either a term sheet or
23 | docunents that | thought were the contract, yes.
24 Q Do you know why those were shown to you?
25 A Yes. So | could understand the requirenents
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1 | associated with the plant, and we could figure out what
2 | was goi ng on.

3 Q What do you nean the requirenents associ ated
4 | with the plant?

5 A So what was the operating tinme, how nuch

6 | power was it supposed to be producing, what was the

7 | relationship with Johnson Matthey Products,

8 | Incorporated, etcetera.

9 Q Ckay. Did you look at the requirenents

10 | pursuant to the testing required in the |license

11 agr eenment ?

12 A | don't recall. | don't recall which part,
13 | which docunent. | may have broadly described the

14 | contract as the |icensee agreenent or the, the contract.
15 In fact, they may be the same thing as far as |'m

16 | concer ned.

17 Q Now, this appears to contain your take of

18 | reports from or frominformation you received from

19 Barry West?
20 A Yes.
21 Q Ckay. Nunber 3 says, "It was indicated that
22 | there was a steam flow sensor installed in the system by
23 | Dr. Penon. This sensor was |located in the steamline
24 | between the source and the sink, but the device burned
25 | out at some point and, therefore, no data on nmass or
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1 | volunme flowis readily available."
2 A Yes.
3 Q Do you see that?
4 A Unh- huh,
5 Q Do you know that to be true or?
6 A | don't. | only know what Barry said.
7 Q Ckay. Now, he seens to provide you quite a
8 | bit of information for a guy that didn't even know where
9 | the flow nmeter was.
10 A Yeah.
11 Q He's a very observant guy?
12 A Yeah, | don't knowif | would agree with
13 | that. | think that he was around the plant a | ot and he
14 | collected, you know, he | ooked at and worked on the
15 | systens quite a bit. So | think at this point he was
16 | probably there for nore than six nonths, kind of in that
17 | plant for eight hours a day.
18 Q And at this time did you discuss with himthe
19 | equi pnent being used to nonitor?
20 A Yes. Specifically, the PCE-830. And as nuch
21 | information as he could give us about flow rates. That
22 | was a principal concern, is how are they neasuring, how
23 | are they closing the thernodynamc system And so if we
24 | can understand that, we can understand, hey, do we have
25 | a, do we have a coefficient of performance, because the
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1 | nunbers were an order of magnitude higher than they
2 | needed to be. So we just wanted to understand, hey, if
3 | he has sonething, if there's an error, that's okay. W
4 | just have to understand what it is.
5 Q Now, in here you talk about, "BW -- Barry
6 | West, now |'m | ooking at Nunber 13 -- "reports to the
7 | plant and works regular hours on a four week on, one
8 | week off schedule. BWagenerally reports to the plant in
9 | the norning, approximtely sane tine as M. Fabiani."
10 Now, do you know if he was general |y worKking
11 | when Dr. Rossi was there?
12 A | do not know.
13 Q Ckay. So you don't, did he ever have tine in
14 | the plant that Dr. Rossi was not present?
15 MR LOVAX: (bjection to the formof the
16 questi on.
17 Q Do you know?
18 A |"mnot, | --
19 Q Did you ask hinf
20 A As far as | was aware, there was a kind of a
21 | day shift and a night shift, and ny understanding is
22 | that Dr. Rossi canme in in the afternoon and then |eft
23 | kind of in the norning, and there was sone overl ap.
24 Q Ckay. But there were tines when Dr. Rossi
25 | was not there?
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1 A | woul d i magi ne, yes.
2 Q Ckay. Now, you had testified before that
3 | M. Fabiani felt Iike he was being watched and M. West
4 | was unconfortable to some degree, but why is it so when
5 Dr. Rossi wasn't there for substantial periods of tine
6 | that they were?
7 MR LOVAX: (bjection to the formof the
8 guesti on.
9 A | think that both of themfelt very
10 | intimdated. That was ny perception of their
11 | description. They felt |ike they were being watched
12 | continuously while M. Rossi was in the building.
13 Q Ckay. Now, you put here that, "At one point
14 | M. Fabiani indicated to Barry Wst that he would cause
15 | himphysical harmif Barry West interfered wth the
16 | plant. The nature and notivation for this threat should
17 | be better understood.” D d you ask himabout that?
18 A Did I ask who?
19 Q M. West.
20 A Yeah, we talked to him W said, well, what
21 | was that about? He just said that, you know, he
22 | threatened him And | thought, ny feeling was that that
23 | is not an environnment to be in. And | brought that to
24 | the attention of John Mazzarino and Tom Darden and JT
25 | Vaughn, that you don't want enployees in that type of a
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1 | situation.
2 Q Did, did you ask himabout the facts or
3 | circunmstances around that threat?
4 A Not really.
5 Q Problem|'ve got is we did speak with
6 M. West. And as far as his relationship with
7 | M. Fabiani, it was all flowers and sunshine. So what
8 |"mtrying to understand is why this would appear in
9 | your report if M. West didn't indicate that to us.
10 A | just docunmented what he said.
11 Q So you have no independent know edge of that?
12 A No.
13 Q And you have --
14 A Only what he said.
15 Q -- none of the facts or circunstances behind
16 | that?
17 A No.
18 Q So based on your understanding, do you have
19 | any reason to believe that M. Fabiani and Dr. Rossi
20 | were colluding to skew the results of this test?
21 A No.
22 Q What about Dr. Rossi and M. Barry West?
23 A Not as far as |'m aware.
24 Q Now, sir, you started drafting a report to
25 | undermne the testing protocol used by Dr. Penon, did
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1 | you not?
2 A | never prepared any report to underm ne
3 | anything. | prepared a report on a review of the
4 | docunents that | was provided.
5 (Wher eupon, [Exhibit 7/ was marked for
6 identification.)
7 Q | show you, sir, a docunent marked as Exhibit
8 Nunmber 7. Have you seen this docunent before, sir?
9 A Not in this form It looks, it |ooks
10 | famliar, but it doesn't seemlike it's conplete.
11 Q Did you prepare this docunent, sir?
12 A |t appears to be part of a docunent that |
13 | prepared.
14 Q Wll, it says that it's an appendix. |Is
15 | there a |l arger docunent?
16 A Vell, this was after the test, so | would
17 | imagine that there is nore to this docunent, yes.
18 Q Do you know why it hasn't been produced?
19 A | have no i dea.
20 Q Who asked you to prepare this docunent?
21 A After the visit on the 20 -- I'msorry, on
22 | the 16th and 17th, M. Chris Pace of Jones Day asked
23 nme --
24 Q 16th and 17th of ?
25 A |'msorry. O February of 2016.
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Q
A

Thank you.

have to be careful

MR LOVAX:

di vul ge conversations you had with counsel.

THE W TNESS:

|'mgoing to instruct you not to

Ckay.

A

was instructed to wite down al

notes and i nformati on about what |

of ny
had obser ved.

Q Who instructed you?

A Counsel .

Q Counsel for Industrial Heat?

A Yes.

Q |'msorry. You were instructed to wite down
your notes and everything that you had observed?

A Yes.

Q |s there a nore conplete report other than
this?

A | believe that, you know, based on what's in
here, there's lots of redactions and at |east the front
matter is renoved. |'mstill going through it, but
yeah, there's a | ot of redaction.

Q Do you know why it would be redacted?

MR LOVAX: (Objection to the formof the
questi on.

A Because | prepared it for Industrial Heat's
attor neys.
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1 Q s it your understanding it would be used for

2 | litigation?

3 A Probably. If the litigation were to, to

4 | happen.

5 Q Does any of this formthe basis of your

6 | opinions in this case?

7 A Yes. These were ny observations from what |

8 | had seen on those days.

9 Q And do you reference these docunents, or did
10 | you refer to themin preparing your expert disclosure?
11 A | don't believe I did at all.

12 Q So you did this great body of work and never
13 | referenced it?

14 A No, | don't think I did at all. In fact, |
15 | think this is the first tine |I've |ooked at it in at

16 | least 10 or 11 nonths.

17 Q Ckay. Looking at -- I'msorry. For the

18 | record, this is a docunment marked or bates stanped

19 | 1H00120031. If you look at Page 4 of 39 of this

20 | docunent.

21 A Ch, sane one 4?

22 Q Yes, sir.

23 A Uh- huh.

24 Q On the first paragraph, second sentence in
25 | you say, "As far as we can tell, none of the sensor data
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1 | were logged digitally to an archive as required in the
2 | FPTP."
3 A Fi gure A2.
4 Q | believe it refers to tenperature and vol une
5 | flowrate of the return condensate and neasurenments of
6 | the input powder.
7 THE VI DEOGRAPHER:  Si x m nut es.
8 Q Do you see that sentence, sir?
9 A Yes.
10 Q Ckay. Wiat is the FPTP?
11 A It's the Fabi o Penon test plan.
12 Q Ckay. Do you know, sitting here today,
13 | whether any of the sensor data was |ogged digitally?
14 A The test, the data that | was tal king about
15 | here was the volune flow neter on the vol ume condensate
16 | return line and the pressure transducer. As far as |I'm
17 | aware, the information in the report was not | ogged
18 | digitally. | knowthat the flow neter was not | ogged
19 | digitally because M. Penon and M. Rossi, as we did the
20 | exit interview that day, indicated that they had never
21 hooked up that interface.
22 Q Does it have an interface that could read
23 | digitally?
24 A Yes.
25 Q Ckay. That particular flow neter?
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1 A Yes.
2 Q What about the input power? 1Is that |ogged
3 | digitally?
4 A That was | ogged to the power analyzer. So --
5 Q So that was | ogged?
6 A Yeah. |t was not clear who | ogged it because
7 | the data between M. Penon and M. Fabiani are virtually
8 | identical. So it was not clear who was |logging it or
9 | howit was being | ogged since M. Fabiani was not there
10 | continuously, how it was turned over. There, there's a
11 | limt to howlong you can log. Wo was doing that, who
12 | was resetting it, who was collecting that data was not
13 | clear.
14 Q Ckay. Now, | ooking just below that,
15 Nurmber 2, it says, "Tenperature and pressure were
16 | measured. Note that the tenperature data | ogger and
17 | sensor had expired calibrations.™
18 A Uh- hubh.
19 Q Wien did they expire?
20 A They expired | believe, | would have to | ook
21 | back at the pictures, but they expired in January or
22 February of 2016.
23 Q So it was expired by I ess than a nonth?
24 A About a nonth, yeah.
25 Q How | ong are those calibrations good for?
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A One year.

Q Ckay. So if it was a year-long test, by the
time it's hooked up on the plant, that's to be expected,
isn't it?

A No, it's not.

Q How do you --

A When - -

Q How do you do a 400-day test with an
instrument that is calibrated every year w thout it

A

expiring unless you swap it out,

are really two things you do.
t enperature sensor you woul d put dua

tenperature sensors in a, a bung.

for new calibration?

So when you design a plant like this,
For exanple, on a
r edundant

You would screw it in.

send it off sonewhere

There woul d be a bung

t here

hole in the pipe.

You woul d put

t he sensor

into it,

and you | og both sensors.

And t hen

when it's comng to an internediate point in the test,
you can renove one of the sensors while the other
continues to |l og and you can take that sensor, have it
recalibrated and its | ogger recalibrated, and then you
put that system vyou put that back in while both are
still --

(Conference call interruption.)

A So you would, you would install dual. You
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1 | would renove the one, have it calibrated while the other
2 | one is operational, put that first one back in, renove
3 | the second one and have it calibrated and then place it
4 | back in the system |It's a standard technique for, for
5 | systens, high availability systens.

6 Q Ckay. And that would be set forth in the

7 | test plan generally?

8 A Typically, it would be set forth in a test

9 | plan.

10 Q Ckay.

11 A And procedure. Actually, in the system

12 | design.

13 Q And in fact, that was one of your conplaints
14 | of Dr. Mzuno's work, was that he changed out sone of
15 | the equi pnent --

16 A Absol utely.

17 Q -- inthe mddle of the test?

18 A Yeah.

19 Q Ckay. Now, you say, "Also, the volune flow
20 | rate sensor was operated bel ow the m ni mum operati onal
21 | threshold of the device throughout the entire test
22 | period."
23 A Yes.
24 Q Ckay. We'll talk about that nore later. |
25 | wll come back to it. | prom se.
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1 Then anot her thing, you talk about the

2 | external water interface, that there was an external

3 | water tank that could supply water to the system and

4 | the volume of the supplenental water was not neasured?

5 A That's correct.

6 Q Ckay. So --

7 A There were no indication in all the data that
8 | | received that indicated when extra water was added or
9 | how nuch extra water was added.

10 Q Now, the, the water in the system the nore
11 | water that was circul ated, the nore energy was put out,
12 | correct, from-- or I'msorry, the nore steam produced
13 | fromthat water?

14 A | don't understand your question.

15 Q Ckay.

16 A Can you restate it?

17 Q The addition of water fromthat tank, would
18 | that have the effect of artificially increasing or

19 | decreasing the reported COP?
20 A Wuld the addition of water? The issue with
21 | the water is understanding the mass or volune flow rate,
22 | so how nmuch fluid is being pushed through the system so
23 | actually it's a control volune analysis. So if you have
24 | a source of mass, of additional nmass in the system
25 | there's no telling what it is. You don't know how nuch
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1 | mass is in the system because the only place that the

2 | volune flowrate or mass flow rate was nmeasured was in
3 | the condensate return line.

4 Q Ckay. Now I'm I'mgoing to stop you there
5 | for a second. So this additional water tank, did, which
6 | side of the water flow sensor did it put water in? Ws
7 | it putting water in that would be recorded by that

8 | sensor or that was unrecorded by that sensor?

9 A Unrecorded by the sensor.

10 Q Ckay. So the addition of water fromthat

11 | tank, if nore water was bei ng added, would that affect
12 | the COP that was calculated for that systenf

13 A Wuld the addition of water at that point

14 | affect the COP? | would have to think about that. At
15 | this point --

16 Q You can't answer that right now?

17 A | can't answer that.

18 Q Ckay. So why did you raise it as a concern?
19 | Way did you raise it as a concern?
20 A |'"'msure that when | was witing this | had
21 | captured lots of thoughts, and | just can't recall.
22 Q Ckay. | think we need to go off the record
23 | for a nonent.
24 THE VI DEOGRAPHER. We're off the record at
25 12: 06 p. m
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1 (Recess taken 12:06 p.m to 12:13 p.m)
2 THE VI DEOGRAPHER: We are back on the record
3 at 12:13 p.m
4 BY MR ANNESSER:
5 Q Sir, we're looking at this report that you
6 prepared, and |'d like to ask you to turn to Page 5 of
7 | 39.
8 A Uh- huh.
9 Q And there is a Section 3.2 flow anal ysis?
10 A Yes.
11 Q And in that you, you take issue and you say,
12 | "As described earlier, at nost 37 percent of the
13 | reactors were potentially still operational. It is
14 | unexpl ained that the system nai ntai ned the sanme power
15 | output and the sane condensate flow rate while over 60
16 | percent of the power sources were disabled. "
17 A Yes.
18 Q What is the total power that could be
19 | produced by that plant?
20 A What was the total power?
21 Q If it was running at 100 percent capacity.
22 A | don't know.
23 Q Ckay. So if the total power was 10
24 | megawatts, for exanple, if it's running at 10 percent
25 It's producing a negawatt, correct?
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1 A | f those nunbers were correct, yes.

2 Q Ckay. So if it was 3-nmegawatt total possible

3 | power, at 37 percent it could be running at one

4 megawatt, could it not?

5 A | f those nunbers are correct, yes.

6 Q But you don't know whether it's correct or

7 | not? You don't know one way or another?

8 A | do not.

9 Q Ckay. So you would require nore information
10 | to opine that that is, that that is incorrect, that it's
11 | not possible?

12 A This report was a, nme docunenting all of what
13 | | saw and the information | had at the time, at this

14 | point in tine alnost two years ago.

15 Q Ckay. So you're not stating that the fact
16 | that it was running on 37 percent of the reactors is

17 | proof that this thing doesn't work, are you?

18 A No.

19 Q Al right.

20 A |'' m saying that the behavior of the power in
21 | the diagramthat cones up a little bit later on, or

22 | maybe it was before, when reactors went offline and the
23 | COP went up is very unusual, that they would be

24 | inversely, inversely related.

25 Q Ckay.
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1 A It's very unusual .
2 Q vell, we'll, we'll talk about that. That's,
3 | that's an interesting one.
4 Now turning to the next page, 6 of 39.
5 A Ckay.
6 Q You do sone cal cul ati on regardi ng the Apator
7 PoWwGaz, Model MAN130-80-NC, serial nunber bl ank.
8 A Uh- huh.
9 Q That's the one that was used for the test?
10 A. It is, yes.
11 Q Ckay. You say in here that this device uses
12 | a DNBO pipe flange. Wat does that nean?
13 A It's an 80-m|lineter pipe flange.
14 Q Ckay.
15 A That's what the manufacturer specified.
16 Q Ckay. "If we consider that the test was
17 | nomnally 350 operational days, the m ninmumrequired by
18 | the contract." \Wat contract?
19 A The contract that was supposed to be
20 | overseeing this.
21 Q Ckay. So you understood this was the
22 guar ant eed performance test pursuant to the contract
23 | that was being perfornmed?
24 A No. Actually, M. Darden and M. Mazzarino
25 | highlighted that -- this was early on in June -- that
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1 | this, in fact, wasn't the test. They wanted ne to | ook
2 | and see if there was a one percent chance or a half a
3 | percent chance. And so they wanted ne to go through and
4 | find out if this -- what was happening in this test. So
5 |1 don't, | don't know about guaranteed perfornmance test.
6 | know that there was a contract, but | don't know
7 | exactly what that was.
8 Q You refer here to, "If we consider that the
9 | test was nomnally 350 operational days" --
10 A Yes.
11 Q -- "the mninmumrequired by the contract."
12 | So it was understood to you --
13 A Yes, yeah.
14 Q -- that this was being conpared to the
15 contract provisions?
16 A Ri ght, but you, you said guaranteed
17 | performance. 1, | don't know if this was guaranteed
18 | performance or not. | know that this --
19 Q The 350 day test --
20 A -- cane from --
21 Q -- pursuant to the contract?
22 A -- the contract. Yeah.
23 Q Ckay. Now, | want to turn back for a nonent
24 | to, and | apologize | did not mark the exhibit, your
25 | summary of the Swansboro neeting.
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1 A Yes, 6.
2 Q Thank you. On the second paragraph you say,
3 | "The data reviewed in support of the proposed July 2014"
4 | -- I'msorry -- "July 14 introduction and plant tour
5 | included background contract docunents" -- which | asked
6 | you about.
7 A Ri ght.
8 Q -- "request for invoice fromHenry W
9 | Johnson, President of JM Products"?
10 A Unh- huh.
11 Q All right. "And reports fromLI"'s consultant
12 | and advi sor Dr. Fabio Penon."
13 A Yes.
14 Q Wiy do you refer to himas LI's consultant
15 | and advisor?
16 A That's how he was presented, that he was the
17 | advisor and --
18 Q Wio told you that?
19 A M. Mazzarino, M. Darden, M. Vaughn.
20 Q Al'l three of thenf
21 A Yeah. |In the neetings they discussed him
22 | they discussed himas that, yes.
23 Q Ckay. Did they ever say he was the ERV for
24 | this test?
25 A |'ve heard the term ERV, but they actually
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1 | told ne that there was no ERV because it wasn't nutually
2 | agreed upon.

3 Q Ckay. And when did they tell you that?

4 A I n, when | began doing the analysis in June
5 of 2015.

6 Q So they knew as of June 2015 that this was

7 | not -- or they did not consider himthe ERV?

8 A They described it to ne that way, yes.

9 Q Do you know i f anyone ever told Dr. Ross

10 | that?

11 A | do not. In fact, I, | don't believe that
12 | they did.

13 Q You don't believe they did?

14 A | do not.

15 Q Wiy, why do you say that?

16 A | just, | don't renenber anybody saying that
17 | we, you know, that they had definitively said that. I,
18 | just ny sense was that they had not.

19 Q Ckay. Wiy would that be? Wy woul dn't they
20 | tell him hey, we didn't agree to this guy, what, what
21 | are we doi ng?
22 A | have --
23 MR LOVAX: (bjection to the formof the
24 guesti on.
25 Q | f you know.
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1 A | have no idea.
2 Q Ckay.
3 A Yeah.
4 Q Now, sir, |ooking at Page 6 of 39 that we
5 | were on in Exhibit --
6 A 1.
7 Q - 7.
8 A Yes.
9 Q Ckay. So continuing there, you tal k about,
10 | "...the minimumrequired by the contract. This would
11 | suggest that each day was approximately 34.1 cubic
12 | meters per day of volunme flowrate.” GCkay. And you go
13 | through a calculation, which I'm |'mnot going to read
14 | all of it.
15 A That's fine.
16 Q And down at the bottomit says, "Conparing
17 | that with the average of the mass flow rates provi ded by
18 P* -- Penon?
19 A Uh- huh.
20 Q -- "results in a less than .6 percent error
21 | between the two val ues."
22 A Unh- huh,
23 Q What does that tell you?
24 A That they're consistent.
25 Q Ckay. So that's consistent with what, what's
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1 | being reported?

2 A The --

3 Q Those nunbers are consistent with what's

4 | being reported?

5 A The data that's being, that was provided in
6 | the reports by Penon was consistent with the nunbers

7 | that | had seen in the plan, yes.

8 Q Ckay. Any reason to believe that they were
9 | not?

10 A Any reason to believe they were not what?

11 Q That, that they were not correct, the nunbers
12 | that you saw in the plan.

13 A | just saw the aggregate nunber.

14 Q Ckay.

15 A So yeah.

16 Q Now, on the next page.

17 A Whi ch page, Page 7?

18 Q Yes.

19 A Uh- huh.
20 Q Page 7 of 39. The, the first paragraph is
21 | really just a description of the figure, which we can't
22 | see, but the first full paragraph tal ks about the
23 | mninmumflowrate for the fl ow gauge?
24 A Yes.
25 Q Ckay. And because the mninmumflow rate was
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1 | below that of the average flow --

2 A It was above that.

3 Q |'msorry. The mninumflow rate was above

4 | the average flow reported by Dr. Penon, you concl ude

5 | that all of the volunme flow rate sensor neasurenents are
6 | invalid?

7 A That's correct.

8 Q What happens when you fall bel ow the m ni mum
9 | flowrate?

10 A These devices are designed to operate with a
11 | full, conpletely full pipe. And they're actually

12 | designed to have a valve on both sides of them And

13 | when the flow neters operate bel ow that, you can get

14 | inconsistent results. For exanple, you can actually

15 | have just a very mnor anount of water in the channel,
16 | and it can turn the turbine wheel to indicate a nuch,

17 | much hi gher vol une.

18 So this particular neter was actually

19 | designed for a flowrate, a nom nal average flow rate of
20 | about 40 meters cubed per hour, but it was operated
21 | belowits mnimumpoint. So you can't nmake a valid
22 | measurenent when it's operated bel ow the m ni num point.
23 Q Ckay. Let's talk about this for just a
24 mnute. To begin, when it is operating wthin its
25 | mninmum and maxi numflow rate, this, this neter, what is
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1 | the margin of error?
2 A The, these devices, it's, it depends upon if
3 | you're in the transitional region or you' re above it.
4 | You, | would have to look at the type certification from
5 | the manufacturer to know
6 Q But you don't know sitting here today for
7 | this particular device?
8 A No.
9 Q Ckay. Now, if you operate outside, is it
10 | your understanding that the margin of error increases?
11 A Yes.
12 Q Ckay. Did you ever do any testing on the
13 | actual flow neter that was used for the Doral facility
14 | 350-day test, what we're calling the guaranteed
15 | performance test?
16 A The --
17 MR LOVAX: (bjection to the formof the
18 questi on.
19 MR ANNESSER: What's the objection?
20 MR LOVAX: To the extent that it gets into
21 any kind of attorney work product or attorney-client
22 privileged information.
23 Q Ckay. Go ahead and answer, sir.
24 A Repeat the question.
25 Q Did you do any testing on the actual flow
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1 | meter used during the guaranteed performance test?
2 A No. That flow neter was taken by M. Penon
3 | back to Italy --
4 Q Ckay.
5 A. -- at the end of the test. | took pictures
6 | of it and collected data on what it was.
7 Q Ckay. |1'd like to ask you to turn to Page 9
8 | of 39 of Exhibit 7.
9 A Uh- hubh.
10 Q And you continue to discuss the flow neter
11 here | believe. And the |ast sentence of the paragraph
12 | on this page states, "In addition, we have estinated
13 | that the visible portion of the pipe has about five
14 | el bows and one DN4O val ve."
15 A Uh- huh.
16 Q What are el bows?
17 A El bows are pipe elbows. So right angle or
18 | 45-degree angle turns in a pipe.
19 Q Ckay. \Were were those el bows that you
20 | were --
21 A On the inside of the container on the steam
22 | side.
23 Q On the steam side, okay.
24 A Yeah.
25 Q How do you know what the inside |ooked Iike?
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1 A Because at the end of the test you and | and
2 | everybody else there had an opportunity to wal k through
3 | and take pictures of and inspect everything on the

4 | inside of the container.

5 Q On the steam on the -- I'"msorry.

6 A |' m saying on the reactor.

7 Q Ckay.

8 A It should be |ocated --

9 Q On the reactor?

10 A Yeah. Near --

11 Q Ckay.

12 A -- the BF units at the back of the reactor,
13 | all of the pipes comng off were what | believe are

14 | DNAO, 40-mllineter pipes. | actually have a picture of
15 | a pipe joint that actually flags it as a DN4O.

16 Q Ckay. And those feed into a | arger pipe,

17 | correct?

18 A They feed into a main, and then the main goes
19 | across to the Johnson Matthey facility.
20 Q Ckay. So, okay. So here you're talking
21 | about the steamflow --
22 A Yeah. We're talking --
23 Q -- that was --
24 A Yeah.
25 Q Ckay.
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1 A The, the product steam of the reactors.

2 Q Product steamof the reactors. And it goes

3 | into what interior dianeter pipe to go, once it exits

4 | the reactor?

5 A | suspect it was a DN80, but | don't know

6 | because it was covered by insul ation.

7 Q Ckay. But you, you talk about it's about

8 | seven neters |ong?

9 A Uh- huh.

10 Q Fromthe exit of the reactor |SO container to
11 | the location where the pipe kind of --

12 A Ri ght.

13 Q -- penetrates the JMP wal |l ?

14 A. Ri ght .

15 Q And then you say, "In addition, we have

16 | estimated the visible portion of the pipe has about five
17 | el bows and one DN4O val ve."

18 A Yeah.

19 Q So, okay. So in one respect you're talking
20 | seven neters on the outside of the reactor?
21 A Uh- huh
22 Q And then when you refer to the visible
23 | portion of pipe has about five el bows, that's on the
24 | inside of the reactor, correct?
25 A Yes.
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1 Q That's --
2 A Not on the inside of the reactor. |It's on,
3 | it's the output of the reactors to go into the manifold
4 | that feeds the full system going across.
5 Q | nsi de the shi pping container?
6 A Yes.
7 Q Ckay. And then you say, "It is assuned that
8 | the steam systemis DN4O because the flow val ve shown in
9 Figure A"
10 A Yes. On the inside of the reactor, yes.
11 Q Ckay. This doesn't say inside. Sorry. |
12 | m sunderstood it.
13 A This was a prelimnary report. | just wote
14 | all of ny data down as fast as | could to get all ny
15 | thoughts into a file.
16 Q How do you neasure COP? What is the fornula
17 | to measure COP?
18 A Power in over power out -- I'msorry. Let ne
19 | think about that. Power out over power in.
20 Q Ckay. So --
21 A It could be energy in over, I'msorry, energy
22 | out over energy in as well. | nean it depends on -- |
23 | never saw the actual conputational worksheets of
24 | M. Penon, so | don't --
25 Q Did you see the fornula he used?
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1 A | saw the fornmula in the document, but we
2 | never saw t he worksheet.
3 Q Yeah.
4 A So we just reproduced it and cane up with
5 | values that were very simlar to his.
6 Q Ckay. So your, your values were simlar --
7 A Based on his data --
8 Q -- to --
9 A -- yes.
10 Q Ckay. So you're not saying he did any
11 | nproper cal culations or anything to arrive at his --
12 A As far as |'maware, the calculations were
13 | consistent.
14 Q Ckay. Now, so you ultimately visited the
15 plant in Doral, correct?
16 A | visited the plant twice in Doral. Once on
17 | the, | believe it was the 16th and 17th, and then
18 | subsequently we cane back and made sone additi onal
19 | inspections. | don't renmenber if it was March or at
20 sone point after that.
21 Q Now, you were permtted to speak with
22 Dr. Penon at the plant, correct?
23 A Yes.
24 Q Correct?
25 A At the end of the test I had a, what | would
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1 | describe as an exit interviewto find out his thoughts

2 | on some of the factors.

3 Q Ckay. And what did you ask hinf

4 A | asked hima series of questions about how
5 | the systemwas closed relative to the first and second

6 | |aw of thernodynam cs and conservation of mass and

7 | conservation of energy. | asked him questions about the
8 | calibration of the data. | asked hi mabout whether or

9 | not the, any nodifications had been nade in the plant

10 | between the 16th and the 17th, if anything had changed.
11 Q What did he say?

12 A He said not that he was aware of.

13 Q Ckay. Wiat about the, the cl osed systen?

14 A It was specifically related to understanding
15 | what was on the other side of the wall. | asked hi m how
16 | do you close the systemif you don't know what's on the
17 | other side of the wall? And he said, well, we have the
18 | flow neter on the one side. And, and | asked him

19 | specifically that if, how was he going to determ ne what
20 | the state of the steamwas and the state of the
21 | condensate? Because he didn't have tenperature,
22 | pressure, and volume or mass flow rate on both sides.
23 | There was no neasurenent, as far as |'maware, of the
24 | steamflow rate on the output side of the system
25 Q Ckay. So let nme take a step back. He did
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1 | have neasurenents of the tenperature of the steam and

2 | the steamline going out of the E-Cat plant over to the
3 | JMsite, correct?

4 A Yes.

5 Q Ckay. Do you know how many?

6 A | believe it was two.

7 Q Ckay. Do you know where they were | ocated on
8 | the plant?

9 A | don't.

10 Q Ckay. What -- okay. Now, you said the steam
11 | quality. What does that nean?

12 A So steam can be in, depending upon the

13 | thernodynam c state, the pressure, the tenperature, and
14 | the mass or volune flow rate, steamcan be any |evel of
15 | between the two phases of water, heated water and fully
16 | saturated steam |If you don't have that information,

17 | you can't determ ne what the enthal py and entropy of the
18 | steamline is.

19 So in this systemwe didn't have a neasure of
20 | the steamflowrate. W had a neasure of the pressure
21 | that M. Penon provided, but he indicated in the final
22 | report -- this was all before the final report | should
23 | note. He indicated in the final report that the
24 | pressure was zero bar, and bar is an absolute neasure of
25 | pressure. So zero bar would be a perfect vacuum You
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1 | would have to indicate that it's pressure relative or

2 | pressure gauge. So normally sonebody would say bar G or
3 | bar relative. And so what you --

4 Q What did he report?

5 A In the report what | saw was bar. And so, so
6 | we know that has to be a typo or an error or sonething

7 | has to be wong there.

8 Q Wll, it could be bar gauge or --

9 A |f he indicated it was bar gauge, then it

10 | woul d say bar G or bar-G or bar relative or -- it could
11 | be alot of things. It was a, it could be a typo. It
12 | could have been an error. It could be a

13 | msinterpretation, whatever.

14 So when we |eft the, when we inspected the

15 | equi pnent at the end, | inspected the volune flow neter,
16 | and | inspected the pressure gauge that he indicated was
17 | used for measuring the steam pressure. That's where he
18 | had that zero bar neasurenment. And so | wanted to

19 | understand what are these devices. And so what | did
20 | was | went out and | got the manufacturer's information
21 | and the manufacturer's type certifications to find out
22 | what their capabilities were.
23 And specifically on the pressure side he used
24 | a pressure neter that was actually only operational
25 | between 0, or I'msorry, 20 and 50 degrees C, but he was
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1 | nmeasuring steamtenperature of 100 and let's say about
2 102 to 104 degrees C. So the pressure sensor was not
3 | operating in its operational range, and the volunme flow
4 | rate sensor on the condensate |ine was not operational
5 |inits, inits range. The tenperature sensors, | think
6 | they were fine. | believe they were K type
7 | thernocouples, and they | ogged those to sone type of a
8 | device. But it was just a series of errors.
9 Q Can you have liquid water that is 101 degrees
10 | Celsius at zero pressure?
11 A | f zero pressure, give -- which pressure?
12 Q Rel ati ve.
13 A Rel ative. No, you wouldn't normally have
14 | that, but --
15 Q What about gauge?
16 A That's the same. Relative is --
17 Q Okay.
18 A Absol ut e?
19 Q What about absolute? Sorry.
20 A Ch, you could -- you would not have at a, at
21 | a pressure of zero absolute, your water would absolutely
22 | be a gas.
23 Q Ckay. And so at relative or absolute, or
24 | gauge or absolute, water could not be at the tenperature
25 | of 101 degrees Celsius in the liquid form--
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1 A So we --

2 Q -- correct?

3 A Vell, I would have to | ook at the

4 | thernodynam c tables and | ook at exactly what the, the

5 | state is. W don't know what the flowrate is. W know
6 | what a tenperature is, and we know we have a pressure

7 | measurenent that is outside of the operational range of
8 | the pressure transducer.

9 Q Sir, I'm |'masking you, if you have zero

10 | relative pressure or zero absolute pressure, whether

11 | water can exist inits liquid format 101 degrees C

12 A No.

13 Q Ckay. So is it your understanding, sir, that
14 | Dr. Penon put one of the tenperature gauges at the

15 | bottom of the steam pipe and one at the top?

16 A | don't know where he had, | don't know where
17 | he had those.

18 Q Ckay. You don't know sitting here today one
19 | way or anot her?
20 A | don't know where they were, no.
21 Q Wuld you agree with me, sir, that if the, if
22 | there was a sensor at the bottomof the pipe and it
23 | recorded consistently tenperatures over 101 degrees C,
24 | then it was not subnmerged in water?
25 A | would not agree with you.
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1 Q Ckay. Expl ain.

2 A So it is not possible to take atnospheric

3 | pressure, zero bar or 14.7 PSIG or PSIA water and expand
4 | it into steam which has an expansion ratio of 1700 to

5 |1, and put it through a system and not have a pressure

6 | increase. You're expanding water by a factor of 1700 to
7 1.

8 So what that would require is that on the

9 | other side of the plant they would actually have to have
10 | a, a pressure of, a vacuum pressure on the other side of
11 | the plant, on the other side of the wall to draw that

12 | steam across, because that steam has to go through al

13 | of this network of pipes where there are | osses. The

14 | bends in the pipe introduce |osses. And it causes the,
15 | the steamto degrade. It will, it will condense. It

16 | will, it wll turninto water. And you have to have a
17 | pressure. So that is why | wouldn't agree. You would
18 | have to have a conpletely defined thernodynam c state to
19 | be able to say that.
20 Q Ckay. | know you, you have your doubts, but
21 | what | asked was not specifically with respect to this.
22 A Ckay.
23 Q |f there is a pressure sensor on the bottom
24 | of the pipe and it is consistent, let's say there's open
25 | ends except for the side that has steam supplied to it,
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1 | 5-foot pipe with a pressure sensor at the bottomthat

2 | consistently reads 101 degrees C.

3 A |, a pressure sensor doesn't read --

4 Q |'msorry. | said pressure sensor

5 | Tenperature sensor. You're absolutely right.

6 A Ckay.

7 Q Tenperature sensor that reads 101 degrees C,
8 | can there be water sitting on top of it, sir?

9 A And can you give ne the rest of the, this,

10 | this kind of scenario? Wat was the pressure?

11 Q Zero.

12 A Zero. So in that case you would still have a
13 | loss of energy into the surrounding, which would cause
14 | condensation on the inside of the pipe, and you woul d

15 | collect water at the bottom That's why you have --

16 Q And that would | ower --

17 A -- Steamtraps.

18 Q That would | ower the tenperature, would it

19 not ?
20 A No, no. The, because you're accunulating a
21 | pool of water, and so your rate at that point -- water
22 | does not convert to steamexactly at 100 degrees C
23 | It's a, it's a process that goes between the, the system
24 | entropy. It's the total process. So it would, it would
25 | require -- it would be inpossible to know wi t hout having
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1 | a proper steamtrap at the bottom
2 Q So in one respect you've told ne that water
3 |inits liquid state cannot exist at atnospheric pressure
4 |inliquid format 100 degrees C, right?
5 A Say that again.
6 Q Water in its liquid formcannot reach the
7 | tenperature of 101 degrees C at atnospheric pressure,
8 | correct?
9 A It's not that sinple. It's --
10 Q What about 102 degrees C?
11 A It's not that sinple. There, you can have
12 | water at 200 degrees C --
13 Q At at nospheric?
14 A No. Dependi ng upon the pressure --
15 Q You're --
16 A -- and the anount of columm you're
17 | accunul ati ng.
18 Q Sir, I --
19 A |t depends on the geonetry and the specific
20 | nature of the system
21 Q |, I can tell you don't want nme to agree with
22 | me, but I'm asking you specifically at atnospheric
23 pressure.
24 A And at atnospheric in a, in an idealized
25 | world where you don't have real pipes and you don't have
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1 | real, a real system then the, theoretically you would
2 | say that at 0 PSI, absolute or relative -- at 101?
3 Q 101.
4 A -- 101, you should have steam
5 Q Now, when water condensates within the pipes
6 | and returns to a liquid state, that water is below 101
7 | degrees, is it not?
8 A It depends on how nuch pressure accunul at es.
9 | So water has head.
10 Q Zer o atnospheric pressure, sir.
11 A Ckay. But --
12 Q W're --
13 A -- accunul ation --
14 Q Let's stay consistent.
15 A. Ri ght .
16 Q "' mnot asking about the world of
17 | information.
18 A Accumul ation of water creates head. That,
19 | that's pressure. Right, so (rho)gh. So you can
20 | accunul ate water at a tenperature, and that's why in a
21 | steam system you have traps, so you can trap that water
22 and get it out of the system because you don't want to
23 | transmt wet steamto another system
24 Q But that water has dropped bel ow 101 degrees
25 | Cel sius?
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1 A No, because the pressure in the water, as you
2 | accunulate it, it builds pressure on the water. So you
3 | could, you could go up slightly. You could go to higher
4 t enper at ur es.

5 Q How hi gh?

6 A We woul d have to understand the head, and

7 | we'd have to understand the specific geonetry.

8 Q Did you do any of those cal culations, sir?

9 A | didn't have any of the design, the detail ed
10 | design docunentation or red-line design docunentation

11 | for the plan.

12 Q Ckay. Now, sir, you requested at some point
13 | of Engi neer Penon the reports and test plan and

14 | everything that was in place for the plant; is that

15 | correct?

16 A Wiile we were there, yes.

17 Q Wiile you were there. Did he ever send it to
18 | you?

19 A He sent me sone documents by e-mail | think
20 | probably in, probably in March of 2015.
21 Q Ckay. Wien, when did you neet him again at
22 | the plant? The January -- |I'msorry, February?
23 A February 16th and 17th, | think --
24 Q Ckay.
25 A -- those were the two days.
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1 Q Do you know - -
2 A M ght have been the 15th and 16th, 16th and
3 17t h.
4 Q Do you know why it woul d have taken him so
5 | long to send those to you?
6 A | don't know.
7 Q Ckay. Maybe it's because he didn't take so
8 | long to send themto you?
9 A Maybe he sent them sooner. | don't know.
10 Q Ckay. Yeah. Let's |look at a docunent we'll
11 | mark as Exhibit 8.
12 (Wher eupon, [Exhibit 8 was marked for
13 i dentification.)
14 Q This e-mai|l appears to be from Fabio Penon to
15 | yourself --
16 A Yeah.
17 Q -- M. Darden, and Dr. Rossi on February 23,
18 20167
19 A Yes.
20 Q So a few days later, less than a week?
21 A Yeah, about that. Yeah.
22 Q Ckay. So he, he didn't hesitate in sending
23 | those to you?
24 A No.
25 Q There was no del ay what soever?
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1 A Yeah.
2 Q And he includes, anong other things, the
3 | energy plant in Mam test plan, plant start-up, first
4 | step, second step, and second step with different dates,
5 | correct?
6 A That's what he indicates, yes.
7 Q Ckay. So | ooking at the second page of this
8 | docunent, which we have now marked as [Exhibit 8, there
9 | is a picture.
10 A Unh- huh.
11 Q What woul d you call it, a configuration?
12 A | would call it a block diagram
13 Q A bl ock diagram We're going to use your
14 | term because it's probably correct. Now, sir, you had
15 | this bl ock diagram previously, had you not?
16 A Uh- huh, uh- huh.
17 Q Ckay. Wiat is --
18 A O it was sonething very simlar. If it
19 | wasn't this one, it was very simlar, yes.
20 Q So what is it that you didn't have in terns
21 | of the setup?
22 A So we don't know how many val ves, how many
23 | el bows, pipe size, the insulation surrounding these
24 | things. W don't have anything. W don't know -- |
25 | don't see in here where the flow neters are, how he's
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1 | closing the state of the system
2 Q Did you ever request that specifically of
3 | hin? Send himan e-mail and say, hey, | need to know
4 | where the, where the el bows are, how many --
5 A So this was after the systemwas shut down as
6 | a post systemtest. So normally in any plant of this
7 | magni tude you woul d have draw ngs or specifications, and
8 | you would have red-line draw ngs. So where
9 | nodifications were nmade, people would red Iine. And
10 | that's perfectly acceptable engineering practice to red
11 | line. [If you change sonething or if you nodify
12 | sonething, you would red line it so there was a record
13 | of what was changed and done to the systemduring its
14 | existence. So | would have expected that at the plant
15 | we woul d have had detailed as-built drawings wth
16 | red-line information.
17 Q That's what you woul d expect, you said,
18 | right?
19 A Yes.
20 Q Ckay. Did you ever ask for it, is the
21 | question.
22 A | did, vyes.
23 Q When?
24 A Wien we were sitting at the exit interview l
25 | asked him |, in fact, when we arrived on the 15th or
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16th, | don't recall which day --
(Phone ringing.)

A -- | asked for that information.

Q Al right.

A And, and then at the exit interviewl, |
specifically asked where are the red-line docunents,
where is the as-built draw ngs, all that information.

Q Now, by this point, okay, you're talking
February 2016, you had been enpl oyed with Industrial
Heat since May 20157

A Yes.

Q So you're tal king about nine nonths, give or
t ake?

A Uh- hubh.

Q And that was the first tinme that you ever

requested that information from Engi neer Penon?

A Yes. It was the first tinme | had ever
actually nmet him was that day.

Q Coul d you have e-nuailed hinf

A | didn't have his e-mail address, but | did
ask T. Barker, Tom Darden, JT Vaughn, on repeated,
repeated occasions for that data. | said there is no
way we can evaluate a plant without this docunentation.
They gave ne what they had, but in ny opinion it was a

complete failure that all parties involved did not have
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1 | adequate engineering data for this program
2 Q Ckay. So, so this first docunent,
3 | 1HO0011096, which is identified as E-Cat MAL Energy
4 Plant in Mam, Plant Start-Up?
5 A Uh- huh.
6 Q Correct?
7 A Yeah.
8 Q You had seen this?
9 A | had, | had seen a version or sone variant
10 | of it. | don't know that | had seen this exact
11 | docunent. Excuse ne.
12 Q Do you have a reason to believe that there
13 | was sone ot her version of it?
14 A Well, all of the docunents kind of had the
15 | sane tenplate and form And, you know, every, every
16 | time that M. Penon would submt a docunent they were,
17 | they were kind of simlar. So he would repeat the
18 | di agranms and, you know, keep sending themin. So |
19 | couldn't say if | sawthis one or if | saw, you know,
20 | the one that was submitted in April or whatever, but one
21 | of them It was very simlar to this, yes.
22 Q Vel |, you were, you were saying you, you
23 | know, as of July 18th when you had that neeting with
24 | Barry West, you had no idea where the or how the test
25 | was set up or how the plant was set up?
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1 A No, | didn't say | had no -- what | said was
2 | 1 had no idea where the volume flow neter was and if
3 | there was a steamflow nmeter. This is the docunent that
4 | subsequently, and | believe it was actually when
5 M. Penon sent this to nme that | found the flow neter
6 | Adaptor M MAN130-80NC. Had | seen this before, that
7 | woul d have been a great question to ask, you know --
8 Q So why --
9 A -- what is this.
10 Q Wiy is it that Industrial Heat didn't show
11 | that to you before?
12 A | have no i dea.
13 Q They had it --
14 A Yeah.
15 Q -- clearly.
16 A | mean it may have been one of the docunents
17 | that was provided in the, you know, in the information I
18 | had, but | did not notice that.
19 Q Turning to the second page of this docunent,
20 | bates nunber |1H00011097, not only does it identify the
21 | flow nmeter down at the bottom does it not?
22 A |t does, yeah.
23 Q But it also points to the |ocation of the
24 | flow neter. Do you see that in the diagram above?
25 A Yeah. That's weird. | actually have never
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1 | noticed that before.

2 Q So had, had you wanted to, you coul d have

3 | taken a ook at that and called Barry Wst and said,

4 | hey, look on the pipe, but you didn't?

5 A No. We did not.

6 Q And in fact, if you turn to the next page of

7 | this docunment, it lists all the other equipnent that was

8 | being used, correct?

9 A Yeah. And this is really where we started to
10 have ot her issues. For exanple, the digital nmanoneter,
11 Kelly -- or Keller, Type LEO 1, that's the device that
12 | only has an operational tenperature up to 50 degrees
13 | Celsius on the steamline. And furthernore, when you go
14 | down, this document was dated -- let nme see what the
15 | date is on the front of this. Ch, it's not dated. Do
16 | we, do we know what the date is on this docunent?

17 Q E-nai | ed 5/ 28/ 15.

18 A No, no, no. |'msaying when the, the

19 | docunent was actually produced to Industrial Heat

20 | originally.

21 Q 5 --

22 A Oh, there it is. I'msorry. There it is.

23 | Is it -- right here, 2/10/2015. Now, if you | ook down
24 | here under identification of electrical nmeasurenent

25 | equi pnent and you | ook down there on the power analyzer,
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1 | the thing that struck me was that the calibration date
2 | for the power analyzer is April 20, 2015. Fully three
3 | nonths after this docunent was supposedly produced.
4 Q Actually, sir, | want you to | ook at
5 | sonething. This is the plant start-up docunent,
6 correct?
7 A Yeah. That's what | just asked, was --
8 Q Yeah. And | ook, plant start-up docunent was
9 | e-mailed 5/28/2015.
10 A 5?
11 Q Oh, and -- 5/28/2015.
12 A So --
13 Q Now - -
14 A -- test plan, oh, I"'msorry. This is out of
15 or der .
16 Q Sir, and | --
17 A " msorry.
18 Q | want to point sonething out to you. You
19 | had described this system where there were, for testing
20 equi pnent where there were two, | think you said with
21 | a --
22 A Redundant .
23 Q -- connection or redundant?
24 A Yeah.
25 Q There's two power anal yzers here, aren't
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1 | there?
2 A That's correct.
3 Q Yeah. The, the first one has a issue date of
4 | 1/28/15, does it not?
5 A It does.
6 Q Ckay. And one with a later issue date,
7 | because they're good for a year, correct?
8 A That's correct.
9 Q And so that's what you would want to see,
10 | correct?
11 A Absol utely.
12 Q All right. So that, that's --
13 A S0 --
14 Q -- what you would want to do?
15 A Absol utely.
16 Q Perf ect.
17 A So this -- where is the test plan? This, is
18 | this just out of order?
19 Q |t may be.
20 A Ckay. Let ne just take a quick | ook.
21 | Because what we noticed was that, in fact, in the
22 | docunents they showed an earlier docunent that there
23 | were neters, and we were questioning how could you have
24 | a meter in an earlier docunent. Boy, where is that?
25 | That's second step. Mybe it's further back. Test
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1 | plan.
2 Q Yes, it is docunent nunber 00011128.
3 A There it is, yes. So if you look at this, in
4 | this plan they indicate the first unit and no second
5 | unit. And then if you go back and we just conpare --
6 Q Wiere are you | ooking, sir?
7 A |'msorry. |'mlooking at 1H00011129. And
8 |*'mconparing -- which was the test plan. | believe
9 | this was the docunent from February of 2015.
10 Q Uh- huh.  Yeah.
11 A So if we ook at this and we start to conpare
12 | the sensors, we have a flow nmeter, which in this one is,
13 | the detailed information is not provided. So we had no
14 | means in February of 2015, which | was not in the
15 | conpany at this point, to know what the flow neter was.
16 Q Did they ever ask for the flow neter
17 | information?
18 A | have --
19 Q And by the way --
20 A -- no idea.
21 MR LOVAX: (bjection to the formof the
22 questi on.
23 A Ckay. | have no idea.
24 Q Ckay. And it says test report nunber 0120-15
25 | dated. So that, that's a defined piece of equipnent.
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1 | Did they ever ask for that? Do you knowif they had
2 | that report nunber?
3 A | have no idea what they asked for.
4 Q Do you know if --
5 A But | know that | saw this, and | did not
6 | know what this was, and | never saw a test report.
7 Q Do you know if they had the test report, sir?
8 A | do not.
9 Q Ckay. So did you ask, did you ask M. Vaughn
10 | or M. Darden --
11 A Absol utely.
12 Q -- for that test report?
13 A Yes, | did.
14 Q Ckay.
15 A | asked themfor all documentation related to
16 | this test.
17 Q okay.
18 A And if we just keep going down and we | ook at
19 | the power anal yzer, so what we see is there is a
20 | PCE-830, calibration certificate 05/18/15.
21 Q Yeah.
22 A That's the first one.
23 Q Yes, sSir.
24 A So at sonme point in, along the way they
25 | switched power analyzers, which actually, if they were
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1 | running themredundantly, that woul d have been fabul ous,
2 | so they would have had that data. But, in fact, what

3 | happened was at sone point along the way in the time

4 | frame of about April they renoved one power neter and

5 | substituted the other one. | suspect, and |'m not

6 | suggesting that sonething nefarious or anything bad

7 | happened, | suspect that the unit failed and so they

8 | replaced it, which is fine.

9 Q Hol d on.

10 A Ckay.

11 Q We discussed this system this duplicative
12 | system where you have two neters.

13 A Absol utely.

14 Q And you said, your words, that you would

15 | renove the one before or as it expires, the

16 | certification --

17 A Yeah.

18 Q -- and the other one would remain in place so
19 | that you had continuous nonitoring?
20 A Absol utely.
21 Q And yet you flaw -- now --
22 A ' mnot flaw ng.
23 Q Hol d, hold on. Dr. Penon had indicated in a
24 | test plan, which is before the test started, February
25 | 2015, that he had the initial calibration certificate
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1 | 0518-15 dated January 28, 2015, for the test neter,

2 correct?

3 A That's right.

4 Q Ckay. So that was the one -- but mnd you,

5 | if the test started in February, that --

6 A |t woul d have expired.

7 Q -- woul d have expired --

8 A Absol utely.

9 Q -- during the course of the test?

10 A Absol utely.

11 Q Ckay. So it's odd to you that there was a

12 | second test nmeter that he got certified in, what is it,
13 | April of 2015? |If you look at --

14 A Yeah, about April. April 20th.

15 Q April 20, 2015, so there would be no tine

16 | period where there was an expired certification?

17 A No, no, no. Wat I'm-- | amnot saying that
18 | that is bad practice. Wat I'msaying is that this

19 | neter that he identified with the calibration was not on
20 | the premise. |, that was not available to nme at the end
21 | of the test. Wen | took pictures of all these
22 | instrunents, it was only the second one.
23 Q Wll, do you know if it was being sent back
24 | for recertification since it had expired by that point
25 in tinme?
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1 A | have no idea what it was.
2 Q O for --
3 A It was not on the facility. It was not at
4 | the facility.
5 Q O for testing?
6 A | have no idea what their plan was.
7 Q Do you know i f that equi pnent was ever
8 | certified?
9 A What equi pnent ?
10 Q The equi pment used for this test, any of it.
11 A You know what, this week there were a bunch
12 | of docunents that cane through, but they were all, sone
13 | of themwere in Italian, so | didn't have a chance to
14 | review them
15 Q Ckay.
16 A But just to continue here. If we |ook at
17 | this, the other sensors that are reported here in the
18 | plant start-up are still different than the sensors that
19 | are shown here in this list. So we have a HT --
20 HSTC-TT-TI-24S. That's there. Gay. That's a digital
21 | thernoneter.
22 Q Ckay.
23 A From Orega. And we have a TC- T- NPT- U- 72- SMP,
24 | which is the sensor, which is not identified here.
25 Q | believe it is.
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1 A |'msorry. Actually down belowit is. |If
2 | you look at the, the TUT-NTP-U- 72, that is over here on
3 | the Omega steam pressure neasurenent.
4 Q Yeah.
5 A | ' msorry, steamtenperature neasurenent.
6 | And then we | ook for the Keller LEO 1 steam pressure.
7 Q Wiere do you see the Keller LEO 1?
8 A In the plant start-up.
9 Q Ckay.
10 A That's the pressure sensor that M. Penon
11 | indicated was used for nmaking pressure neasurenents.
12 Q "' msorry.
13 A |'msorry. Yeah, we're crossing docunents
14 | here, so.
15 MR LOVAX: It's probably better if you
16 reference the page.
17 A |'msorry. Let ne reference the page. So on
18 | 1HO0011098, the digital, the third bullet down is
19 | digital manonmeter Keller --
20 Q Ckay.
21 A -- Type LEO 1 with a certificate. And the
22 | issue date, interesting enough, a full nmonth after the
23 | test started they added on anot her sensor, which is
24 | fine. There's a redundancy there. So to your point,
25 | that's a good thing. The only problemis that it's not
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1 | appropriate for this application.

2 Q The, the second one?

3 A The digital manoneter, that's correct.

4 Q Ckay. But the first one was?

5 A Yeah. W don't know where the -- this is the
6 | device that Dr. Penon indicated was used to capture the
7 | pressure data for the system So |I'mnot saying that he
8 | was lying or msleading ne or anything else. |'mjust

9 | saying that these sensors were not appropriately

10 | selected. They were not appropriately sized, that

11 | collectively some of these sensors were not

12 | appropriately selected or sized for this system

13 Q Sir, and | understand that you take issue

14 | with the test plan in this case.

15 A Yes.

16 Q | understand that and it certainly could have
17 | been nore robust, but this was no secret. This is

18 | information that --

19 A Absol utely.
20 Q -- Industrial Heat had?
21 A Absol utely.
22 Q Ckay.
23 A |, | fault everybody. | think it was poor
24 | engineering and just overall an inappropriate way to do
25 | it.
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1 Q W can agree on sonet hi ng.
2 A That's, that's for sure.
3 Q Fault everybody. All right. Do you feel
4 | that M. Penon has hidden any information from you?
5 A No.
6 Q Ckay. Do you --
7 A | think he's been quite transparent.
8 Q Do you feel M. Fabiani has hidden any
9 i nformation fromyou?
10 A Yes, | do.
11 Q What i nformation?
12 A Well, he coomtted to providing us data that
13 | he said he had encrypted and stored on a server in
14 | Russia, and he conmtted to providing us with a final
15 | report. And so | feel that he was not being transparent
16 | with us in providing us the information in a tinely way.
17 Q Has he provi ded those now?
18 A | don't know. I, I'm really I'mnot --
19 | saw --
20 MR LOVAX: (Objection to --
21 A ' mnot sure what they provided.
22 MR LOVAX: -- to the extent it gets into
23 conmuni cations with counsel.
24 Q You have never seen thenf
25 A | have seen -- | have not reviewed the
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1 | detailed data. | have seen a couple of files. |

2 | haven't reviewed them but | have never seen a fina

3 | report by M. Fabiani.

4 Q WAs he engaged to do a final report?

5 A Yes. And he said he was producing a final

6 | report. He had it al nbost conplete. He was doing a

7 | final few things, and he was going to provide that to us

8 | in about March of 2016. | gotta get ny years right.

9 Q In the work that you do, sir, when the new
10 | client cones in, do you tell them how nuch the project
11 | is going to cost?

12 A Uh- huh.

13 Q Do they pay you sonething before you begin
14 | work?

15 A No.

16 Q They don't?

17 A No.

18 Q It's a bill as you go?

19 A Most of the work that | do is with Departnent
20 | of Defense, and they have very rigorous accounting and
21 paynents terns.

22 Q okay.

23 A I n al nost every, in alnbst every aspect.

24 Q And you're pretty secure you're going to get
25 | paid. It's the governnment, right?
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1 A Yeah.

2 Q It may not be fast, but it's --

3 A Yeah.

4 Q -- going to cone.

5 A Sonetinmes they're fast, yeah. And | often

6 | work for other conpanies, and nost of the tine the, the

7 | payment terns are paid when paid or paid within a

8 | certain nunber of days when paid.

9 Q Ckay. Have you ever worked for a custoner or
10 | a client that you did work for and then they didn't pay
11 | you?

12 A Yes.

13 Q Ckay. Did you continue doing work for thenf?

14 A I n some cases, Yyes.

15 Q And ot hers no, right?

16 A | n others no, yes.

17 Q Ckay. And that's because they hadn't paid

18 | you?

19 A Yeah. |t depends on the circunstances. It

20 | depends on who it is and what the circunstances are

21 | relative to the ultimte custoner.

22 Q You can understand why sonebody woul dn't want

23 | to do nore work for you if you hadn't paid, right?

24 A | would think that woul d be reasonabl e.

25 Q Now, M. Penon, you, you sent hima series of
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1 | questions | guess or issues with the test data that you
2 | observed; is that correct?

3 A Yes.

4 Q How di d he respond to you?

5 A. My recollectionis that | sent that data to
6 hi m before the final report was issued. And he did, I
7 | don't believe he responded to ny questions, but then he
8 I ssued the final report just sone days |later. WMaybe, |
9 | don't know, maybe it was a week or two later. | don't
10 | recall exact dates.

11 Q Do you recall himtelling anyone at

12 | ndustrial Heat or yourself that he has been avail abl e
13 | to Industrial Heat and the Leonardo Corporation to

14 | answer questions throughout the course of the test and
15 | at the end of the validation; in fact, he answered your
16 | questions and that the final report had concluded his
17 | work?

18 MR LOVAX: (bjection to the formof the

19 questi on.
20 A It sounds famliar, yes.
21 Q Ckay. Do you know if he was engaged or
22 of fered nore noney to answer additional questions that
23 | you had?
24 A | have no idea.
25 Q Ckay. Sir, I'mgoing to kind of junp a big
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1 | step back fromwhere we've been at for a mnute.
2 A Ckay.
3 Q | n the beginning of this deposition you
4 mentioned two publications that were part of your
5 mast ers progranf?
6 A Yes.
7 Q But you don't recall the nanmes of those right
8 now?
9 A No, | don't.
10 Q Ckay. Have you published anything el se
11 | within the last 15 years?
12 A Yes. There were publications associated with
13 | ny PhD research. | have presented data which was
14 | ultimately published to nmultiple NDI A National Defense
15 | ndustry Associ ation, conferences and proceedi ngs on --
16 | sl ow down?
17 Q |'msorry. You presented data to them or
18 | you formed a publication? | --
19 A | --
20 Q What |'m | ooking for is any docunent that's
21 | going to list you as the author.
22 A So |, | was requested to present to a
23 | conference proceeding, and then subsequently they
24 | produced those. So they were NDI A presentations and
25 | nunmerous technical reports and final reports for
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1 | governnent purposes, which are published inside of the
2 | governnent, but usually confidential information.

3 Q Ckay. Wiat were those reports on?

4 A Virtually every formof systemor research

5 | activity that we had conpl et ed.

6 Q Can you give ne the nanes of any of those

7 reports?

8 A | could give you, yeah, many. | nean the

9 | final reports for, boy, there are probably 50 --

10 Q Ckay.

11 A -- that were published to the governnent.

12 Q Are any of these available for ne to see, or
13 | do you have copies of thenf

14 A | think actually if you search the, the web
15 | under ny nane as a principal investigator on SBIR final
16 | reports, | think a lot of that data is actually

17 | publi shed.

18 Q Do you mai ntain copies of those?

19 A Usual Iy, no. Usually, they're proprietary to
20 | the conpany that | was working for, and so | do not
21 | maintain copies of those.
22 Q Now, you didn't provide us a list of all your
23 | publications within the |ast ten years, have you?
24 A | have not, no.
25 Q Ckay. Are any of those publications gernmane
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1 | to your opinions in this case?

2 A | don't know. It's hard to, it's hard to

3 | say. I'm | would have to go back and revi ew everything
4 | to find out.

5 Q Sitting here today you can't think of one

6 | that is?

7 A | can't think of anything that | would.

8 Q Ckay. Wiat about any publications prior to
9 | the last ten years? Wuld any of those be germane to
10 | the work that you've done in this case?

11 A Yes.

12 Q Whi ch ones?

13 A Wien |, as | described, when, when | was at
14 | General Mdtors working on the steam plant, that program
15 | was actually a cost savings program And what was

16 | happening, briefly, was that the steam plant was

17 | basically pouring open steaminto the heat exchangers of
18 | a large facility, about a m|lion-square-foot factory.
19 | So | prepared an analysis and cane up with an aut omated
20 | technique to nodul ate those, the steam plant to reduce
21 | the, the energy consunption.
22 At the end of that project | turned that al
23 | over to another engineer who actually jointly, with ny
24 | name on it, published it. And it, it was published. |
25 | believe it was ASME. It's been a long tine ago. And
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1 | actually ended up saving, the savings was nmllions of
2 | dollars inside of the steamplant at that facility, and
3 | it was, that engineer actually received an award for it
4 | based on the work that | had done previously.
5 Q Ckay. So do you know the name of that
6 | publication?
7 A | do not. It's been --
8 Q Do you have a copy of it?
9 A No.
10 Q Ckay
11 A It's been many, nany years.
12 Q Have any of your docunents or reports that
13 | you' ve published been peer reviewed?
14 A Yes.
15 Q Wi ch ones?
16 A My masters and PhD worKk.
17 Q Now, you didn't do a dissertation in your
18 | PhD, did you?
19 A No. M dissertation was about half conplete,
20 | and then | went to work.
21 Q So tell nme about the PhD publications that
22 | were peer reviewed.
23 A So | published an article in Physics of
24 | Fluids, | don't renenber if it was Aor B, and it was a
25 | peer-reviewed journal article on actually sub-grid scale
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1 | physics nodeling. It was actually the basis of ny PhD
2 | dissertation.
3 Q Ckay. Wio was it reviewed by?
4 A The editorial board for either Physics A or
5 Physi cs B.
6 Q Ckay. So it was reviewed by an editoria
7 | board, but I'mtalking about peer review fromother --

8 A No, no. So when you submt an article for, a
9 | technical article for review, it goes to the editorial
10 | board, and the editorial board sends it out to peers for

11 | i ndependent review. And then they either approve or

12 | require changes, and then it goes back to the editorial
13 | board, and then comments or concerns cone back to you.
14 | So you submt it to the editorial board, and they get it
15 | out for review, and then it conmes back.

16 Q Ckay. Do you know who reviewed it --

17 A No.

18 Q -- who that -- okay. Wre any of, was that
19 | particular publication germane to the work you' ve done
20 | in this case?

21 A No.

22 Q Have you retained any of the drafts of these
23 reports?

24 A The, ny publications?

25 Q Yes.
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1 A No. They're available in the public. You

2 | can find themonline.

3 Q Sir, anything in any of your publications

4 | that you now want to change or revise?

5 A Not that |'maware of. [It's been many, many
6 | years.

7 THE VI DEOGRAPHER:  Seven mi nut es.

8 Q Do you know if your publications have ever

9 | been cited?

10 A You know, | had to prepare a CV for an Arny
11 | programjust a few weeks ago, and | was goi ng back

12 | catal oging sone of that, and | was surprised. There

13 | were a nunber of citations on sonme of the early work

14 | that | had done. Yes.

15 Q Who cited it?

16 A Qt her engineers in this space of fluid

17 | mechani cs and turbul ence research.

18 Q Who?

19 A Ch, | don't know by name. There were
20 | nunerous citations. |If you go to the citation index, it
21 | will point you to all of the citations.
22 Q VWhat citation index?
23 A |f you go online, you can go to Google and
24 | you can search for specific scholar articles. And then
25 | when you go to the links, they will show you what the
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1 | cross-reference citations are, how nany people cite the
2 | docunents, and then it links to those docunents.
3 Q Ckay. |I'm 1'mlooking for docunents that
4 | citetoyou. Howaml going to find those?
5 A You can go to, search for ny publications,
6 | and then in that you can, it wll show you what the
7 | citations are.
8 Q Ckay. But you don't mmintain copies of
9 | those?
10 A No.
11 Q Al right.
12 A No.
13 Q Are you famliar with any publications
14 | expressing contrary views to your publications?
15 A Not that |'m aware of.
16 Q Has anyone requested the right to reprint
17 | your publication?
18 A Not that |'m aware of.
19 Q Did you ever receive any conpensation for
20 | your publications?
21 A No.
22 Q Except perhaps the work you did at GwW?
23 A Yeah -- no. |, | mean ny, | was an engi neer.
24 | | was being paid for ny work at General Mdtors. | was
25 | being paid as a researcher at the universities. You
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1 | know, the publications are just a criteria that you need
2 | to publish to be able to continue on in these spaces.
3 Q Ckay. Have you ever appeared as an expert in
4 | any cases where you did not wind up testifying?
5 A No.
6 Q Have you ever offered expert opinions to, in
7 | respect to any litigation before?
8 A No. | don't know if the deposition that I
9 | did back in the late '90s, | don't know if that would be
10 | considered expert or not. | just sinply don't know.
11 | They were aski ng ne about ny opinions on these various
12 | products.
13 Q kay.
14 A So | don't, | don't know if that's expert or
15 not .
16 Q Have you been retained as an expert in this
17 case?
18 A Wll, that's hard to say. | am | was asked
19 | to, to do this deposition and to support, and in ny
20 | severance package it indicates that | have to support
21 | themat, at their request. So | would guess that that's
22 | probably yes, but | don't really understand the
23 | technical delineation of that. | amdoing it. [I'm
24 | billing themfor ny tine.
25 Q Ckay. Wio contacted you to do this work?
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1 A You did.

2 Q | asked you to do this work?

3 A No, no, no. You sent ne a subpoena.

4 Q Yes. That's for your deposition

5 A Ri ght .

6 Q ' mtal ki ng about the work that you're doing
7 | on the case.

8 A Oh, the work that |I'm doing on the case has

9 | strictly been to review and kind of understand what's

10 happeni ng and provide, | provided sone sinmulation work
11 | about nine nonths ago, and the file formats were

12 | corrupt. They couldn't read the file formats, so |

13 | reran those and recreated the files for them So |

14 | would say it's just that work, and |I'm being paid by

15 | Industrial Heat as a consultant on an hourly basis.

16 Q Wien did you send themthe non-corrupt files?
17 A | sent themfiles, |I don't know, a week ago,
18 | but it turns out that those files were also corrupt.

19 | And so yesterday | went through and tried to figure out
20 | why the -- it was a video encoder problem So yesterday
21 | | went through and re-created the, the files and tested
22 | themyet again and then made sure that they could test
23 | themand they could see them and in addition to that |
24 | took screen captures of it.
25 Q | s there any reason why we woul d not have
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1 | been produced those files to your know edge?
2 A |'msorry. Say that again.
3 Q Do you have any reason to your know edge why
4 | we would not have been produced those tests or files?
5 MR LOVAX: (bjection to the formof the
6 guestion on, on the basis of any conversations
7 you' ve had with counsel.
8 A | don't know who produces them | just
9 | provided themto the attorneys.
10 Q Ckay. So they've had themfor sone tine?
11 A 24 hours --
12 Q Well, but --
13 A Less than 24 hours.
14 Q But they had some version that was
15 | corrupted --
16 A Yeah, they were --
17 Q -- before?
18 A Yeah, the file was corrupted, yeah. And when
19 | they went to |look at themand to produce them | think
20 | it was a problem and then they got back to ne and |
21 | tried to --
22 MR LOVAX: That's --
23 A Anyway
24 Q So --
25 A Ckay
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1 MR. ANNESSER He can conti nue.
2 MR LOVAX: Not if he's talking about
3 conmmuni cati ons with counsel.
4 MR. ANNESSER: He did not speak of
5 conmmuni cations wth counsel.
6 MR LOWAX: But if heis --
7 MR ANNESSER: All right. So --
8 MR LOVAX: -- |'masking himnot to.
9 A Ckay.
10 Q Ckay. Sir, did you ever show anyone at
11 | Industrial Heat these tests or nodul es or sinulations
12 | that you've done?
13 A Yes.
14 Q When?
15 A The first time that | really had enough tine
16 | to kind of run them and | ook at them and ki nd of digest
17 | them probably August or Septenber of 2016.
18 Q Ckay. So Industrial Heat had them at that
19 | point in time?
20 A They had, they had versions of them yes.
21 Q Ckay. Any reason why they woul d not have
22 | produced themto us to your know edge?
23 A |, I don't know.
24 Q Ckay. Wiat is your understanding of the
25 | assignnent that you have been given in this case? Wat,
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1 | what have they asked you to do?

2 A To --

3 MR LOVAX: (Objection.

4 A To be deposed.

5 MR LOVAX: Wen, |'msorry. \Wen you say

6 t hey?

7 Q | ndustrial Heat or its representatives or

8 | for that matter, counsel if they're the ones that have
9 | tasked you in this case.

10 A Yeah, so nobody's, interestingly enough after
11 | I, after the conpany closed dowmn and | left, | probably
12 | had a few conmmuni cations, maybe a very m ni mal nunber of
13 | communi cations in Novenber and Decenber. |In January |
14 | think | was getting a few questions here and there. |
15 | think a total nunber of hours was maybe on the order of
16 | eight or ten hours. And then this nonth, to get all

17 | this data ready to, for the deposition and to understand
18 | the deposition and to actually sit into listen on a

19 | deposition, it's been nore hours, but interestingly
20 | enough nobody from Industrial Heat has really given ne
21 any direction on that. [It's just, hey --
22 Q Has - -
23 A -- can you do it.
24 Q Have they asked you to opine to any nmatters
25 | in this case?
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1 A No, they have not.

2 Q Ckay. Have you fornmed any opinions in this

3 case?

4 A Yes. Yes.

5 Q But nobody asked you to do that?

6 MR LOVAX: (bjection. Again, this is,

7 you' re asking himabout some conmunications --

8 MR ANNESSER. M. Lomax, no, no. If he's

9 been engaged as an expert to testify in this case,
10 |'"'mentitled to know what he's been asked to do.

11 MR LOVAX: | understand. [|'msinply trying
12 to prevent disclosures of privileged information.

13 MR. ANNESSER Well, he's allowed to testify
14 tothis. So this is not privileged information.

15 A Can, can you repeat the question?

16 Q Have you been asked to do any work in this

17 | matter, prepare any opinions in this matter by anyone?
18 A Yes.

19 Q Who?
20 A Counsel .
21 Q Ckay. And what opinions were you asked to
22 | prepare? \What was your task given to you by counsel ?
23 A So | was asked to review the data from before
24 | and to provide information on the flow neter anal ysis
25 | that we had conducted at Industrial Heat, nunber one, on
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1 | the sinulations we had conducted at Industrial Heat in

2 | August, Septenber. And | don't know. Those are

3 | probably the two maj or areas.

4 Q When did you do a flow neter anal ysis?

5 A Wien we cane --

6 MR. LOVAX: (bjection, again.

7 MR ANNESSER: What's your objection?

8 MR LOVAX: [It's attorney-client

9 conmuni cations --

10 MR ANNESSER: When he did --

11 MR LOVAX: -- attorney work product.

12 MR ANNESSER. -- a flow neter anal ysis?

13 MR LOVAX: You're getting into issues that
14 involve his work with the attorneys in the case.

15 BY MR ANNESSER:

16 Q Ckay. Wen --

17 A We did that, we did the flow neter analysis
18 | for counsel.

19 Q Wien did you do that analysis?
20 A We bought four of the identical flow neters
21 | in 2016 | would say, just after the testing, but it took
22 | forever to get them here because they were comng from
23 | Poland. And then we did testing | would say through the
24 | summer and into the fall
25 Q The Summer of 2000 --
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A ' 16.
Q -- '167?
A And into the fall
MR ANNESSER: Al right.
THE VI DEOGRAPHER: We're off the record at
1:15 p. m
(Recess taken 1:15 p.m to 2:08 p.m)
THE VI DEOGRAPHER: W are back on the record
at 2:08 p.m
MR. ANNESSER: Sir, | rem nd you that you're
still under oath.
THE VI DEOGRAPHER:  John, counsel, mc up for
ne.
BY MR ANNESSER
Q Helps if | put the mc on. | remnd you

under oat h.

you' re still

speak to anyone,

During the lunch break did you

speak with anyone regarding the subject

matter of your tine today?

A Yes.

Q

A Counsel .
Q

Is certainly going to object.

answer about any,

Who did you speak with?

And give hima nonent to respond, because he
What did you speak about?
MR LOVAX: (bjection. | instruct you not to

t he di scussions wth counsel.
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1 Q Are you going to follow his instruction?
2 A | amgoing to follow his instruction.
3 Q Ckay. Now, before we left for lunch we were
4 | discussing your testing of flow neters.
5 A Yes.
6 Q And you said it, it spanned in 2016 between
7 | the spring and the fall?
8 A Yeah. W ordered devices in the spring once
9 | we got back. It took along tine to get themin, and
10 | then we started testing | think in sumrer into the fall.
11 Q How di d you test thenf
12 A We enul ated the slope and the reach of the
13 | configuration that we sawin the plant. And we, we then
14 | took the flow neter, put it into a system W put a, a
15 | viewing tube init so we could see the flow And, and
16 | then flowed water at fixed rates through a punping
17 | systemusi ng anot her separate flow neter through the
18 | systemand collected data for one to two hours at a
19 | tinme.
20 Q How many tests did you do?
21 A | woul d guess we did, | don't know, 12 or 14
22 | tests.
23 Q On each one of the flow neters?
24 A No. We tested | believe two of the four that
25 | we bought.
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1 Q What type of flow neter did you use to
2 | measure the anobunt going into this test?
3 A We bought a calibrated flow neter froma, a
4 conpany.
5 Q What type?
6 A | would have to | ook at the nodel nunber.
7 | don't have the data.
8 Q Do you know t he manufacturer?
9 A | do not. Not off the top of ny head.
10 Q Did you have, before you began doi ng that
11 | testing did you have any preconceived beliefs regarding
12 | the proprietary of Dr. Penon's report?
13 A The, I'msorry, could you explain? The
14 | proprietary?
15 Q The propriety. \Whether his report was
16 accurate, proper.
17 A Yeah. |, | had reservations about the, the
18 | use, the instrunentation that was used.
19 Q You had reservations or you had fornmed an
20 | opinion at that point in tinme?
21 A | was, yeah, | had fornmed an opinion about
22 | the flow neter based on the nunbers that were presented
23 | in the final report.
24 Q At what tinme?
25 A After | saw the final report. Probably even
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1 | before | saw the final report after the information cane
2 | here.

3 Q Now, the reports you, you referred to

4 | Exhibit --

5 A Exhibit --

6 Q -- Nunber 8?

7 A Yes.

8 Q Those reports had been provided to Industria
9 | Heat before. He was just sending themto you again?

10 A May, may very well have been.

11 Q Ckay. Did you ever see them before that

12 | tinme?

13 A | don't know which of these. |'ve certainly
14 | seen parts of these. Yeah, | don't knowif |'ve seen
15 | themall. | may have seen themall. | may have only
16 | seen a subset of them

17 Q And I"'msorry, sir. The date of that e-mail
18 | was?

19 A The e-mail from Fabi o Penon was
20 February 23rd.
21 Q Wien did you fornulate an opinion as to the
22 | accuracy of the Penon reports?
23 A | formul ated an opi nion about the accuracy of
24 | the flow nmeter on the 16th or, I'"msorry, not the 16th.
25 | The 17th of February, the second day of testing when we
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1 | were at the airport.
2 Q You formed an opinion right there on the
3 | spot?
4 A Yeah. | looked, I, | was surprised by the
5 | flow nmeter itself. And so we took pictures of the flow
6 | meter and its certification |abel.
7 Q Sur e.
8 A And when we went to the airport, | |looked it
9 | up and | downl oaded the, the data sheet fromthe
10 | manufacturer. And | |looked at it, and it sure enough
11 | said that the mninumflow rate was 1.6 neters cubed per
12 | hour. And | was, did the math, and | was |like, you
13 | know, all these neasurenents are bel ow the m ni num
14 | operating flowrate of the meter. So | was concerned at
15 | that point and saying this is a problem
16 Q Wll, there's a difference between being
17 | concerned and form ng an opinion that the entire test
18 | was bogus. Would you agree?
19 A Yeah, | didn't say the entire test was bogus.
20 | | was specifically talking about the, the, the validity
21 | of the flow neter.
22 Q Do you believe the entire test was bogus?
23 A How do you nmean -- what does bogus nean?
24 Q | don't know. Did you think the whole thing
25 | was either fraudulent or so poorly done that it couldn't
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1 | possibly give an accurate result?
2 A | think that the, the test, inclusive of
3 | Industrial Heat and Leonardo Corporation, was so poorly
4 | designed that you couldn't get an accurate result from
5 | it, yes.
6 Q Ckay. Did you blane that on one side or
7 | another?
8 A At that tine | was probably frustrated and
9 | concerned about Leonardo Corporation's position. | was
10 | very frustrated that we couldn't see the full system
11 | when | was at the factory, but as | went through this, |
12 | feel like all parties are conplicit in this ness. And
13 | I've said that, too.
14 Q Because of the test plan?
15 A Because of the overall construction of the
16 | systemand how it was put together and how it was
17 | instrumented and how it was operated, and the |ack of ny
18 | ability to actually get in there and see things.
19 Q Ckay. Now, so as of March 2016 you had not
20 | done the water flow analysis yet to see if there would
21 | actually be a higher error rate with a decreased water
22 | flow?
23 A Vll, we did not do flow analysis to
24 | determne a higher error rate or not. What we did was
25 | we | ooked at the flow neter fromwhat happens when you
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1 | operate it outside of a valid regine, right. |If you're
2 | operating outside of the defined operating paraneters,

3 | then we just wanted to find out what woul d be happeni ng.
4 | Wy would, why did we see the corrosion |line inside the
5 | flow nmeter? Wiy did these things exist? |I'mtrying to
6 | understand what the test was telling us.

7 Q Ckay. And we'll get into that inalittle

8 | bit nore detail, but at that tinme you had al ready

9 | determned that the report was, Penon's report was

10 | conpletely bogus?

11 A At which, which time?

12 Q March 29, 2016, prior to undertaking the

13 | water flow nmeter anal ysis?

14 A Yeah. |, well, | had res, | would say | had
15 | strong reservations about the validity of the flow neter
16 | dat a.

17 Q In fact, you called it bogus?

18 A Yeah, possibly.

19 (Wher eupon, [Exhibit 9 was marked for
20 identification.)
21 Q You did. [|'mgoing to show you a docunent
22 | we'll mark as Exhibit 9, bates stanped | H00087309. You
23 | know what, this appears to be different than the one
24 | that |1've got here. Hold on. Let ne take that back.
25 A Ch, |I'msorry.
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1 Q | may have marked the wong docunent. No,

2 | strangely you' ve got the right one. Just have one

3 | that's wong. Heads will roll at the office.

4 Sir, looking at the e-mail chain here on the
5 | first page, this is fromBrian MLaughlin. Wo is that?
6 A | believe he was a PR conpany rel ationship

7 | person.

8 Q And he sends you an e-nmail that you nust have
9 | been copied on. He says, "Thanks, Dewey. Do we

10 | actually have the report?" Referring to the Penon final
11 report?

12 A |, I don't know, down below. | presune -- do
13 | we have the report, so that was from-- was | included
14 | on this e-mail?

15 Q VWl |, presunptively. You responded to it.

16 A Yes. Yeah, maybe.

17 Q And your response to his question, "Do we

18 | actually have the report,” you say, "Yes, and it is

19 | conpletely bogus" --
20 A Yes.
21 Q -- "Joe."
22 A Uh- huh.
23 Q So at that point in tinme you had determ ned
24 | it was bogus irrespective of any testing you had done or
25 | not done at that point?
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1 A Yes. So at that tinme | felt very strongly

2 | that the flow neter data was bogus.

3 Q Now, don't you believe, sir, that when you're
4 | doing testing, specifically in an expert capacity, that
5 | you should remain inpartial and rely solely on what the
6 | tests show as opposed to your enotions?

7 A VWll, | was actually looking at the results

8 | of the test. So | was given a set of results and | ooked
9 | at that. And there were, there's really a major concern
10 | in that the flow neter data was astoundi ngly

11 | inconsistent. Over many, nmany days, had the sane exact
12 | val ue.

13 And when you read the instruction manual from
14 | the manufacturer, there's actually a series of separate
15 | gauges that can give you tenths, hundredths, and

16 | thousandths of the volune. And so whoever was naki ng

17 | the flow nmeter measurenents was just |ooking at the

18 | primary odoneter type reading, the tunbler. And they

19 | were not | ooking at the other parts to provide a nore
20 | detailed and nore accurate data input.
21 So ny concern was it's bogus because there
22 | was an inconplete -- if sonebody had actually neasured
23 | and | ooked at that, we would have been able, you
24 | probably woul d have seen differentiation day to day,
25 | which wasn't done, but it was still invalid because it

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 221 of

02/17/2017 Joseph Alan Murray 423
Page 220

1 | was below the m ni num operating threshold for the flow
2 nmet er .
3 Q Let's, let's talk about that for a nonent.
4 | What unit of neasurenment did the flow neter register?
5 A Meters cubed per hour. No, actually that's
6 | not true. The flow neter was an odoneter type neter, so
7 | what you had to do was you had to | ook at the nunber of
8 | neter cubed that it, it produced. And then if you
9 | |ooked at the subdials, you could see the fracti onal
10 | conponent of that.
11 So what you would do is you would take a
12 | measurenent on, let's say the beginning of the day at
13 | the sanme tine. | think the neasurenents that Penon
14 | produced said that the neasurenents were nade at |ike
15 | 10:30 p.m | don't have the report in front of me, but
16 | let's say nomnally 10:30 p.m So day over day sonebody
17 | went back and nade a neasurenent. They |ooked at those
18 | nunbers, docunented those nunbers, and provided themto
19 M. Penon.
20 Q Ckay. Now, cubic neters, okay, that's a,
21 | that's a volume, correct?
22 A It is, yes.
23 Q Ckay. How many kilograns are there in a
24 | cubic neter?
25 A |t depends on the density, the tenperature of
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1 | the fluid, but in general people estimte that one

2 | kilogramof water is one liter. So a cubic nmeter would

3 | have 1,000 kil ograns.

4 Q Ckay. How many deci mal points did the neter

5 go to?

6 A The, the actual neter itself went to 10 --

7 Q On what you can read on the display on the

8 | neter. Ckay.

9 A VWl |, the upper neter reads neters cubed, but
10 | it also has three subdials where you | ook through the,
11 | the hole and you rotate it when you read it, and it
12 | gives you tenths, hundredths, and thousandths.

13 Q Ckay. But when you're | ooking at just the
14 | dial?

15 A Uh- huh. |If you, as | said, it's neters cubed
16 | on the primary, but if you're reading the instrument --
17 Q Are there any decinmal points though? | nean
18 | when | | ook at the neters cubed, does it say 34 neters
19 | cubed or does it say 34.2 neters cubed?

20 A No. Wien you use this type of neter, what
21 | you do is you look at the neters cubed. And if you're
22 | not using the digital interface, then you can renove

23 | the, the magnetic shield and actually see all three

24 | dials, but if you are using it -- what you do is you

25 | look at the nmeters cubed, and then you rotate that and

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 223 of

02/17/2017 Joseph Alan Murray 423
Page 222

1 | you see tenths, hundredths, and thousandths. So if it
2 | took you one second to read the three, it would take you
3 | five seconds to properly read it with tenths,
4 | hundredths, and thousandths as well.
5 Q Ckay. Is it possible that he read it by the
6 | nunber of cubic neters per day?
7 MR LOVAX: (bjection to the formof the
8 guesti on.
9 Q M. Penon?
10 A Wio? Who? |'msorry.
11 Q M. Penon.
12 A Read t he?
13 Q O, or that it was read on a nunber of cubic
14 | meters per day?
15 A |, I, nmy understanding is that Dr. Penon was
16 | only there on a few occasions.
17 Q Ckay.
18 A So | don't know who read it.
19 Q So you don't know if Dr. Penon rounded down,
20 | rounded up?
21 A | would think if it was a, a robust test, you
22 | would actually use the instrunent as it's designed to be
23 | used, so you would look at the primary neter and you
24 | would | ook at the tenths, hundredths, and thousandths.
25 Q That's how you would do it?
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1 A Vell, | think any conpetent engineer woul d do
2 | that, yes.
3 Q But it's -- strike that.
4 Do you have any information that there was
5 | not that nmuch water flow ng through? And | want to, |I'm
6 | going to ask you to differentiate between your opinion
7 | and fact. GCkay. Certainly, if the amount of water
8 | reported by Dr. Penon did flow through, then it would
9 | register that on, properly on the, the water flow sensor
10 | or the neter?
11 A Ckay.
12 Q Ckay. And | understand you have an opinion
13 | that you could also achieve that reading wth a | ower
14 | nunber, with a | ower anount of water?
15 A My opinion is that you could actually achieve
16 | a wide variety of different readings dependi ng upon the
17 | slope and the reach of the pipe. So if I'mlooking at
18 | that, my opinion is that the manufacturer sets the limt
19 | for the mnimumallowable flow rate, and we were bel ow
20 | that. And so, therefore, the neasurenents are invalid.
21 Q Ckay. Wien you fall below that rate what,
22 | what margin of error do you have?
23 A There is no defined margin of error for when
24 | you fall below that because the, the system if,
25 | dependi ng upon the slope and the reach of the pipe, you
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1 | can vary that reading. So depending upon how the system
2 | is exactly set up, it would give you a different val ue.
3 Q What was the slope at the Doral facility?

4 A So when we went back to nmeasure it, while we
5 | were there in February of 2000 -- February 16th and 17th
6 | of 2016 --

7 Q |'m I'mgoing to ask you to wait for a

8 | second.

9 A Ckay.

10 Q | just asked a sinple question. Wat was the
11 | slope at the E-Cat facility?

12 A | would have to look in ny report to find

13 out .

14 Q Do you have your report with you?

15 A | do not.

16 Q Did you prepare a report?

17 A Yeah. | think there were, there was a report
18 | that said this is what the slope and the reach was.

19 Q Wien did you prepare that?
20 A | prepared one at the end of our testing in
21 | probably Cctober, and then | revised it to make it
22 | clearer about two weeks ago for mnmy counsel.
23 MR. ANNESSER |Is there a reason we haven't
24 been provided a copy of his report?
25 MR LOVAX: You haven't?
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1 MR, ANNESSER  No.
2 MR LOVAX: You never received a report?
3 MR ANNESSER: W, we received an expert
4 di scl osure. We've never gotten a copy of his
5 report.
6 MR LOVAX: OCh. W can discuss.
7 MR ANNESSER: | want to know why we haven't
8 gotten a copy of his report and |I'mtaking his
9 deposi tion today.
10 MR, LOVAX:  You want to talk to me about
11 that, or do you want to --
12 MR. ANNESSER  Yeah, | want an answer.
13 MR LOWX: AmI| on the -- I'mnot sure how
14 this is supposed to work procedurally. You want to
15 ask ne questions about his report?
16 MR ANNESSER: Well, | would like to know why
17 | am why | am now deposing a W tness who has
18 prepared a report that | have never seen.
19 MR LOVAX: It wasn't prepared for you.
20 There, there are different things that have been
21 prepared, and |'ve tried to draw this |ine.
22 Q Ckay. So that was prepared solely for
23 | counsel, not for --
24 A | prepared that for counsel on their request.
25 MR ANNESSER: So you're not planning on
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1 using that report in this case?

2 MR LOVWAX: |I'm he --

3 MR. ANNESSER: Do you plan on using that

4 report in this case? Do you plan on showing it to a
5 | jury?

6 MR LOVAX: If we do, we wll provide it to

7 you.

8 MR. ANNESSER: No, that's --

9 MR LOVAX: At this point --

10 MR. ANNESSER: -- that's unacceptabl e.

11 MR LOVAX: At this point | am not prepared
12 to tal k about what report of his we're going to

13 provi de and what version it's going to be in. If we
14 do, we'll provide it to you.

15 MR. ANNESSER So - -

16 MR, LOVAX: As of right now, what he's

17 tal king about is things that he did in anticipation
18 of litigation at our request. And | wll again nmake
19 nmy objection to you asking himnore things about
20 t hat .
21 MR. ANNESSER: Well, if you plan on
22 i ntroducing a report prepared by himw thout having
23 provided it to us before his deposition with plenty
24 of time, then we're going to have other issues
25 before the court.
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1 | BY MR ANNESSER
2 Q Sir, sitting here today you don't know what
3 | the sl ope was?
4 A | do not.
5 Q Ckay.
6 A | can't recall.
7 Q Now, did you do any testing with a different
8 | sl ope?
9 A W did testing with nmultiple slopes, yes.
10 Q What sl opes did you test?
11 A They're in the report that | prepared for
12 | counsel.
13 Q You can't tell me what they are today?
14 A It was a few inches difference, just very
15 | subtle difference. | don't know what the nunbers are
16 | off the top of my head.
17 Q Ckay. Wiat was the margin of error when you
18 | put the water flow as purported, as reported by
19 | M. Penon through at the slope that you say was neasured
20 | at the Doral facility?
21 A A flowrate of approximately five liters per
22 | mnute corresponded to the flowrate that M. Penon
23 | reported in his report.
24 Q Five neters per mnute?
25 A Five liters.
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1 Q Liters.

2 A l"msorry, liters, yes.

3 Q Ckay. But you don't know what that slope is
4 | today?

5 A I, I don't know off the top of ny head.

6 Q And you say approximately five. Do you know
7 | exactly?

8 A No, | don't. | don't have that report in

9 | front of ne.

10 Q So at five liters per mnute you're talking
11 | generally .3 cubic nmeters per hour?

12 A | would have to do the arithnmetic. .3? No,
13 | no, that's not, that seens too |ow

14 Q Vell, five liters a mnute would be 300

15 liters per hour, right?

16 A Do the arithnetic for you.

17 Q 5 5 tinmes 60, 300. That's 300 liters per
18 | hour?

19 MR LOVAX: This is an exhibit.
20 A Ch, sorry about that. GCkay.
21 Q You need a scratch piece of paper?
22 A | can just do it on this.
23 Q There you go.
24 A Ckay. Okay. 300 liters per hour.
25 Q Ckay. So 300 liters per hour. And you say
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1 | it gets the sane result as what Engi neer Penon was
2 | reading?
3 A Yes, but | will say that nmy purpose of doing
4 | this test was to understand how the fl ow neter operated
5 | when the pipe was less than full. The manufacturer
6 | states in their instructions do not use this nmeter with
7 | the pipe less than full. So the valid, the valid point
8 | is 1.6 neters cubed per hour, is the mninumthat the
9 | device works at. And the record or all of the data that
10 | have seen was, | think al nost every single day was
11 bel ow t hat nunber of 1.6.
12 Q See, this doesn't nake sense to ne, and |'m
13 | I want you to explain it.
14 A Ckay.
15 Q So how does this neter work? There's a
16 | turbine inside, correct?
17 A There are two static stators that are fl ow
18 | conditioning. There's a turbine that turns, and that
19 | turbine turns and it creates a pulse on a nmagnetic
20 interface, and it turns the little gear nmechanismto run
21 | the neter. And so you can see the nunber of neters
22 | cubed by if the pipe is full and that you're above the
23 | mnimumthreshold; it will give you an accurate
24 | measurenment to whatever the type certificationis. |If
25 | the pipe is not full, it will still turn the neter. In
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1 | fact, you can blowin a neter with just your breath and
2 | have it turn. And so, and that would be no flow It

3 | would just be air flowng across it.

4 Q Does this turbine turn in two directions?

5 A Yes.

6 Q Ckay. So it, it can, it can turn either

7 | clockw se or countercl ockw se?

8 A Dependi ng which direction the flow was goi ng,
9 | yeah, but it would be, in a, in a sloped pipe lIike that,
10 it should only flowin one direction.

11 Q In a sloped pipe it should flow in one

12 | direction. |Is that --

13 A That's correct.

14 Q -- clockwi se or counterclockw se if you're
15 | looking at the --

16 A | woul d have to see the exact configuration
17 | to, to say which way and which angle the veins are

18 | sl oped.

19 Q How did you test it? How did you test the
20 met er ?
21 A As | said, we put in a pipe system it, the
22 | best we could enulate just to understand how, how this
23 | device would work. W put in a system W had a clear
24 | section of pipe. W flowed water through at known
25 | rates, and we allowed it to run for a |long period of
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1 | time. W neasured the, the, the nuneric nunber, the

2 | primary nuneric nunber. W also had an electrical

3 | interface on it so we could read the nunber of pul ses

4 | electronically. And then we were able to, to | ook at

5 | the conparison between the flowrate that we had from

6 | our calibrated sensor and this device to see what the

7 | difference was.

8 Q Did you ever try running, was it | guess 1.6
9 | cubic neters of water within an hour?

10 A Oh, yeah. W tested a whole w de range,

11 | because you could achi eve a nunber nuch, nuch | arger

12 | with just a nodest anobunt of water in the pipe. So if
13 | the -- so there are two principal key parameters of the
14 | system The first one is the pipe has to be full, and
15 | the second one is you need to be above the threshol d.

16 | So if the pipe is not full, then the, the nunbers are
17 | bogus. You can get a whole w de range of nunbers.

18 | If --

19 Q Consi stently?
20 A Yeah. It, at a fixed slope and a fixed
21 | reach. If the slope changes, you get a different set of
22 | nunbers because it's an undefined state. That's why in
23 | the operator's manual and the instruction manual for
24 | this device they say you have to make sure that the pipe
25 | is full and you have to make sure that you're above the
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1 | mnimumthreshold. And then the type certification,

2 | they actually define a region from1l.6 neters per,

3 | neters cubed per hour to 2.5 nmeters cubed per hour where
4 the, where it's called transitional flow, where they

5 | describe it as a higher error. This particular neter

6 | was really designed to operate around 40 neters cubed

7 | per hour, not at this very low flow rate.

8 Q The very low flow rate bei ng what?

9 A Less than 1.6 neters cubed per hour.

10 Q So this, this device should be operating at
11 | no less than 40 neters --

12 A No, no, no. What | said was the device is

13 | designed to operate between 1.6 and | believe the upper
14 | limt is 80 neters cubed per hour, but in the actual

15 | instruction manual for the device they give you design
16 | criteria. And what they say is use the jet flow val ue,
17 | and they define that in the, in the design, in the

18 | manual. And they recomend that the operational range
19 | be 0.3 t0 0.4 of this jet flowrate. That's the optinal
20 | range for this device. And so in the instructions they,
21 | they indicate to size the, the flowrate, the flow neter
22 | based upon these val ues.
23 Q So this particular neter, the one that was
24 | used for the test --
25 A Yes.
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1 Q -- what was the range in which it shoul d

2 oper at e?

3 A 1.6 neters cubed per hour to, | don't recall
4 | if the upper imt was 80 or 60. It was, it was in that
5 range.

6 Q So 1.6 is 38.4 cubic neters per day?

7 A Yeah, could be. Yeah. That seens |ike the
8 | arithnetic.

9 Q And the reported flow rate was what?

10 A Reported flow rates went from | believe about
11 | 24 to about 37. There may have even been a few days

12 | that were up into 38.

13 Q Ckay. So it would have been accurate on

14 | those days where it was up into 38?

15 A Only if the pipe was full. So this, this is
16 | the -- you know, there are nultiple criteria on using
17 | these types of devices. So the pipe has to be full, and
18 | it has to be above the m ni mumthreshol d.

19 Can | get a water? Thanks.
20 Q Yes, sir. You don't know what the sl ope was,
21 | but the slope between the wall and where the neter was
22 | located, how nuch distance was there; do you know?
23 A | don't recall off the top of ny head.
24 Q Ckay.
25 MR. NUNEZ: Hi, this is Rudy Nufiez rejoining
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1 the deposition. 1'll go back on nute. Thank you.

2 Q Ckay. You don't know sitting here today?

3 A | do not.

4 Q Ckay. Do you know if it was greater than ten
5 | inches?

6 A | believe it was less than ten inches. So we
7 | had to, we had to go back to the facility. W did the

8 | best we could in the time we had on February 16th and

9 | 17th. We neasured what we could, but we didn't have the
10 | right instrunmentation or tools. So at sone point |ater,
11 | and | don't renmenber if it was in March, at sone point
12 | we went back and we wanted to neasure the exact |ocation
13 | of these, the pipes and to get the reach of the pipes.
14 Wien we went back all the pipes had been

15 | renoved, so all we could do is estimate the | ocation

16 | based on the pictures we had taken, and we coul d neasure
17 | the entrance point into the container and the hole

18 | through the wall and the reach to that. So we actually
19 | neasured all of that. | don't renmenber if it was March.
20 Maybe it was in April. | don't even renenber.
21 Q Ckay. So you were able, you were able to get
22 | that information, but mnd you, the --
23 A VWell, estimates of it. Because we, the pipe
24 | had been renoved, so all we could do is work fromthe
25 | holes and --
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1 Q well --
2 A -- the pictures that we had.
3 Q The nmeter had been renoved by Dr. Penon, had
4 |'it not?
5 A The neter was renoved, yeah, and, but the
6 | pipes were left in position when we were there and the
7 | fixturing that was holding the neter in place.
8 Q Ckay.
9 A And it was renoved between those two, the two
10 | visits.
11 Q Ckay. Now, do you know if the, if the pipe
12 | going into the plant after the flow nmeter, okay, if you
13 | have --
14 A Pi pe going into the plant, okay.
15 Q -- after the flow neter, was that higher or
16 | lower than the flow neter?
17 A | believe it was | ower.
18 Q You believe, okay.
19 A | do.
20 Q What gives you that belief?
21 A My recollection of the configuration.
22 Q Ckay. The pipe was |ower than the flow neter
23 | itself?
24 A Which one is the flow neter --
25 Q Ckay.
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1 A -- in the visual? So --
2 Q You know what, we're going to drawit here.
3 A Yeah, good.
4 Q And I'mgoing to, |I'mgoing to apol ogi ze for
5 | ny drawm ng because it is awmful. So if we have a pipe
6 | with a flow neter between -- |I'll mark that FM  Sorry.
7 | Again my, ny drawing is awful. This is the pipe going
8 | to JM This is the pipe going to the plant.
9 A Ckay.
10 Q Ckay. Follow nme so far?
11 A Yeah.
12 Q Ckay. Was the flow neter higher or |ower
13 | than where the pipe going to the plant entered the plant
14 | itsel f?
15 A | believe that the flow neter was al nost at
16 | the sanme level, slightly higher than this.
17 Q Wat - -
18 A To the best of our ability.
19 Q What gives you that belief?
20 A The pictures that we had taken from at the
21 | plant on that day.
22 Q Ckay. Do, did you rely upon those photos in
23 | doing your report?
24 A We had to, we had to estinmate because we
25 | didn't have the neasurenents.
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1 Q Could it have been | ower?
2 A Coul d t he?
3 Q The flow nmeter have been | ower than --
4 A Yeah.
5 Q -- the pipe entrance?
6 A Possi bl y, yeah
7 Q Ckay. But you don't know one way or another?
8 | You're specul ating?
9 A Yeah, just working fromnenory, yes. | don't
10 know.
11 Q Ckay.
12 A Shoul d al so note that the flow neter did not
13 | have valves on either side as the manufacturer
14 | recomends.
15 Q What's the purpose of the val ves?
16 A To allow you to control the, the flowinto
17 | the nmeter, to do repairs and cl eaning as necessary as
18 | well as to ensure that there is no air in the flow |ine.
19 Q The lack of a valve isn't going to affect the
20 operation of the neter, is it, other than the fact --
21 A According to --
22 Q -- that you can't close it off?
23 A According to the manufacturer, it is
24 | recommended that they have val ves on both side of the
25 | flow neter.
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1 Q For mai nt enance?
2 A No. To ensure that when you turn it on, you
3 | don't get an air bubble stuck on the inside of the
4 | meter, and also there's a risk of damaging the flow
5 | neter if you have jet flow that cones in too quickly in
6 hi gher pressure, higher flow applications.
7 Q Do you have any information that any of that
8 | occurred --
9 A No.
10 Q -- at the Doral facility?
11 A No.
12 Q Ckay. Did the flow neter have fl anges?
13 A Yes.
14 Q Isn't it true, sir, that as of July 22, 2015,
15 | you believe that Dr. Rossi and Leonardo Corporation were
16 | nmuddying the waters with respect to being able to
17 | replicate and reproduce the E-Cat devices?
18 A What do you nean by nuddying the waters?
19 Q | ' musing your word, sir.
20 A Could you put it in context of what it --
21 Q Sure. Wiy don't | put it in front of you --
22 A Ckay.
23 Q -- and give you the e-mail in which you state
24 | it?
25 A Ckay.
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1 Q "1l mark it as [Exhibit 10.

2 (Wher eupon, [Exhibit 10 was nmarked for

3 identification.)

4 Q And this docunent is | H00088933. Take a

5 | noment to review if you need.

6 A Uh- huh. July 17th.

7 So what is your question?

8 Q July 22, 2015, this is about a week or so

9 | after Dr. Rossi indicated you could not come down to the
10 | plant; is that correct, give or take --

11 A Yes.

12 Q -- a week?

13 A Yeah, about that.

14 Q And you say, "This is a very encouragi ng

15 | note. Leonardo Corp does nuddy waters. | hope that can
16 | be brought into a viable path soon.” Wat did you nmean?
17 A So if you |l ook below, there is this

18 | researcher in India, Srini Srinivasan, who has been a

19 | researcher in | owenergy nuclear reactions for a |ong
20 | time. And in India the prograns had been termnated. A
21 | lot of the research had been term nated, although they
22 had cl ai mred sone success in sone of their experinents.
23 | And this, this person was planning on com ng over to the
24 | United States and have sone neetings, and he was trying
25 | to reinstitute a research programin India.
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1 And specifically, the concern was that there
2 | was a lot of discussion about, you know, what's worKking,
3 | what's not working, who is trying to replicate what.

4 | And so M., or Dr. Srinivasan said, hey, he was trying
5 | toinitiate a programand he wanted to be a research

6 | partner of Industrial Heat. And so ny comment was that,
7 | hey, it was encouraging that the Indian governnment m ght
8 | consider another research program because we were al

9 | very excited about the potential for |ow energy nuclear
10 | reactions if we could reproduce them

11 However, the Leonardo Corporation with the,
12 | all of the efforts that were going on there and the

13 | replication efforts that were going onin, | think in
14 | the Ukrain, and different efforts that were going on in
15 | China, it just nuddied the waters. There was a concern
16 | on their part. And so our goal was to figure out how do
17 | we make this viable, because ideally we would be

18 | successful in making this work. So that was the context
19 | of this.
20 Q Ckay. And then M. Waver sends you an
21 e-mail July 22nd, says, "Agreed. There's a high
22 | probability that R* -- is that Rossi?
23 A | presune.
24 Q -- "is going to screw up, screw up his deal."
25 A Yeah, | don't know what Dewey was saying
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1 | here, but.
2 Q Did you ask himwhat he was sayi ng?
3 A No.
4 Q No, you didn't.
5 A No.
6 Q Ckay.
7 A | get 100 e-nmils a day, particularly from
8 Dewey, so.
9 Q Ckay. Then it goes on to say "TD'. Wo
10 | woul d that be?
11 A | believe that would be Tom Darden.
12 Q Ckay. So, "Tom Darden may try and change the
13 | status quo and | ower the pressure on Rossi with a nore
14 | sinmplified, lower profile plan B."
15 A Yes.
16 Q So they're going to bring the, bring the
17 | pressure down on Rossi --
18 A No, | don't think that was --
19 Q -- to change the status quo?
20 A That is not what the, |, ny belief is at this
21 | point -- again I'll go back. Tom and John both insisted
22 | that if any possibility that this was working, they
23 | wanted us to be able to validate it, verify it, and
24 | reproduce it and, because that was the gateway to
25 | follow on devel opnent activities.
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1 So what Tom ny recollection was that Tom
2 | said, well, why don't we just sinplify this and do a
3 | much snaller test, get together wwth M. Rossi, come up
4 | with sonething that we can all sinply test, and do that
5 | test so we could take that back and nove forward with
6 [it, if we could produce it and validate it, verify it.
7 So | believe at this point, and I wasn't
8 | directly involved, but what was, what was suggested to
9 | ne was that potentially we could agree to do a smaller
10 | scale, sinplified test. And, and | think that the
11 | general conclusion fromeverybody was if we got any
12 | level of reliable performance, there would be a path
13 | forward wi thout a doubt.
14 Q Sir, before the lunch break | started asking
15 | you about what you were asked to do in this case
16 | specifically. Wat opinions were you asked to render?
17 A As | described before, the, specifically
18 | related to the validity of the sensor neasurenments, the
19 | flow neters, pressure. | was asked to | ook at what
20 | woul d happen, sinulations of the facility, how hot woul d
21 | it bein the facility. There were probably a couple
22 | other things, but | don't recall off the top of nmy head
23 | without that information in front of ne.
24 Q You don't know sitting here today what your
25 | opinions were?
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1 A No. | said | don't know what | was asked to
2 | offer an opinion on.
3 Q Do you have any idea what you're expected to
4 | testify tointhis matter?
5 A Actually I, | have not engaged, other than
6 | the very mnor anmount of work |'ve done in the |ast week
7 | in preparation for this, | have not engaged nuch on this
8 | at this point.
9 Q Ckay. |'mgoing to show you a docunent t hat
10 | we'll mark as [Exhibit 11|
11 A Ckay.
12 (Wher eupon, [Exhibit 11 was nmarked for
13 i dentification.)
14 A Uh- huh.
15 Q Have you seen this before, sir?
16 A Yes, | have.
17 Q Did you prepare this docunent?
18 A |, | approved what was prepared in this
19 | docunent.
20 Q There is a section on Page 1 that says
21 | summary of opinions?
22 A Uh- huh.
23 Q Have you seen that before? Have you --
24 A | have, yes.
25 Q -- reviewed that? And are those your
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1 | opinions, sir?
2 A Yes, yes.
3 Q Are there --
4 A | did a conparison of the Florida Power and
5 Li ght conpany data to the data provided by M. Fabi ani
6 | and M. Penon.
7 Q Ckay. Are there any other opinions other
8 | than those set forth herein that you plan on opining to?
9 A I n this whol e docunent?
10 Q O testifying to? Yes.
11 A So et me just review. So Florida Power and
12 | Light power conpared to the data provided by Penon and
13 | Fabiani, the relationship between power and coefficient
14 | of performance, heat sinulations, and water flow Yeah,
15 | those are the areas that | do plan on offering opinions.
16 Q Ckay. | didn't ask areas. | asked about the
17 | opinions specifically.
18 A Ch, |I'msorry.
19 Q Are there any additional opinions that are
20 not set forth in here --
21 A Not - -
22 Q -- that you plan on offering?
23 A Not that |I'maware of at this tine.
24 Q Ckay. Then we're going to go through these.
25 A Ckay.
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1 Q Who drafted this, sir?
2 A Counsel .
3 Q Counsel . Now, when you received it, had they
4 | drafted it with your opinion section already conpl eted,
5 | or did they --
6 A | --
7 Q -- ask you to prepare that and then send it
8 | to thenf
9 MR LOVAX: (bjection.
10 Q Ckay. |'mnot going to ask you what they
11 | asked you. Did you prepare that and send it to them or
12 | was it drafted by counsel ?
13 A | provided input to themin the formof the
14 | data that | provided to them
15 THE VI DEOGRAPHER:  Counsel, | hate to do
16 this, but I need to go off the record briefly,
17 change this out, and then we'll go back on.
18 MR. ANNESSER:  Sure.
19 THE VI DEOGRAPHER:  Apol ogi ze. We're off the
20 record at 2:48 p.m
21 (Recess taken 2:48 p.m to 2:50 p.m)
22 THE VI DEOGRAPHER: W' re back on the record
23 at 2:50 p.m
24 BY MR ANNESSER:
25 Q Ckay. Sir, with respect to your first
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1 | opinion you state, "M. Miurray wll describe” -- |I'm

2 | sorry. Your disclosure states, "M. Mrray wl |

3 | describe how the data generated by Fabi o Penon and

4 | Fulvio Fabiani pertaining to the power absorbed during

5 | the testing of the E-Cat plant at the address of Doral

6 | location, JW" -- is that address of Doral |ocation, was
7 | that, why is that in all caps?

8 A | don't know.

9 Q WAs that supposed to actually be the address
10 | of the Doral |ocation?

11 A Potentially.

12 Q Ckay. But you didn't draft this. OCkay.

13 -- "is at odds with the amount of power used
14 | at the Doral |ocation as denonstrated by Florida Power
15 | and Light, FP&L records."

16 A Uh- huh.

17 Q What did you do to cone to that conclusion?
18 A W received the daily power or energy records
19 | fromFlorida Power and Light via subpoena for periods of
20 | time before the plant was installed, the period of tine
21 | when the plant was operating, and periods of time after
22 | the plant was installed. And what we did was we, we
23 | conpared that daily energy level to the daily energy
24 | levels that were provided by Fabi o Penon and Ful vio
25 Fabi ani .
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1 Q How di d you conpare it?

2 A We used a analytic tool to |l ook at the data

3 | and to plot it to nmake a conparison between them

4 Q What anal ytic tool did you use?

5 A We used a series of tools called Python,

6 | which is a programm ng | anguage, with i Python -- it's

7 | now called Jupiter Notebook, but it used to be called

8 | i Python Not ebook. W used NunPy, which is a nunerical

9 | tool kit; SciPy, whichis a scientific library; and

10 | sonething called Pandas, which is a data analytics tool
11 | to be able to conpare data. And we plotted that --

12 Q What - -

13 A -- using Matplotlib to make conpari sons

14 | between the various data sets.

15 Q So, so what exactly do these program do?

16 A Wll, you read the data in. You fornulate it
17 SO you can get an exact --

18 Q Hol d on one second. How do you read the data
19 | in?
20 A So in that, there's a Pandas |ibrary that
21 | allows you to read in a comma-separated file or an Exce
22 | file, other types of files. W read that in and we then
23 | com-- then we can directly conpare date-matched tines
24 | and dates and plot the data.
25 Q Ckay. Let's talk about that for a noment.
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1 | It reads Excel files. How did you get the data fromthe
2 | Penon report into that systen?
3 A W typed it in by hand.
4 Q Who di d?
5 A | typed in sone of it. There was -- oh, did
6 | you say Penon?
7 Q Penon.
8 A Penon. | typed it in. | had sonme, sone of
9 | the younger engineers type it in, and then we had a
10 | separate person cross-check it to make sure it all
11 | mat ched.
12 Q Wio was t he younger engi neer and who
13 | cross-checked it?
14 A So Jason Kenp was the person who
15 | cross-checked it, and Janmes Hartanto was the young
16 | person who actually typed it in.
17 Q Is M. Hartanto an engi neer?
18 A He is, he has a degree in | believe chemstry
19 | and applied nath.
20 Q So the answer is no?
21 A No. Yes.
22 Q Ckay. And Janes Kenp, is he an engi neer?
23 A Jason Kenp?
24 Q | "' msorry, Jason.
25 A No, he's not.
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1 Q Ckay.
2 A They were doing just data transcription.
3 Q Wio do they work for?
4 A At that tine they worked for Industrial Heat.
5 Q Wio do they work for now?
6 A | think Jason Kenp took a job wth Pike
7 | Electric, and | believe that Janmes Hartanto is getting
8 | ready to go to graduate school.
9 Q Ckay. Now, the FP&L data, how was that
10 | in-put?
11 A That data was received in a PDF file, and we
12 | converted all of that data using an OCR reader to, to,
13 | into a comma-separated file or Excel file. And then we
14 | actually had Jason and Janmes go back and cross-reference
15 | and check it against the original docunents.
16 Q Do you know if there were any m stakes in
17 | those? Typos?
18 A | don't know. | nean they went through and
19 | checked it and cross-checked it, and | went through and
20 | sampled a check as well.
21 Q How nuch sanpling did you do?
22 A | woul d say hundreds of points. | nean |
23 | went through alnost line by Iine to cross-check it, but
24 | it beconmes very bl eary-eyed when you're doing that. So
25 | then they did a every-single-line cross checking it to
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1 | the data that was provided under subpoena.

2 Q So all of the input was done by Industria

3 | Heat enpl oyees?

4 A Yes.

5 Q So you' ve got both of those in, and how did

6 | you conpare themusing these prograns? Was there a

7 | conplex analysis, or was it just plotting these out into

8 | a graph?

9 A So first, well, there was also a third piece
10 | of data. That was the data provided by Fabio Penon. He
11 | provided that, that data in, again in March/April tine
12 | frame he gave us files. | kind of described that
13 | earlier.

14 Q M. Penon did?

15 A |''msorry. Fulvio Fabiani provided us files.
16 | And so we, we |ooked at that, that data. Fulvio

17 | Fabiani's data actually had two neasurenents for each
18 | day. He had a neasurenent at, | believe the nunbers

19 | were 10:30 a.m and 10:30 p.m M. Penon's data -- |

20 | have to be careful, nmake sure these nanes are right --
21 M. Penon's data was actually only once per day. It was
22 | at | believe 10:30 p.m each day. And the data from

23 | Florida Power and Light was each day at m dni ght.

24 So what we did is we went back and we

25 | cross-referenced it and made conparisons on a daily
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1 | basis and nmade, to nmake sure that we were conparing

2 | apples to apples. And then we plotted the data and took
3 | the differences between the various data sets and

4 | checked the integrity between Penon and Fabi ani's data
5 | and then checked the conparisons agai nst Florida Power
6 | and Light.

7 Q Ckay. So let's |look at Exhibit A of

8 | Exhibit 11, which you should have in front of you.

9 A Ckay.

10 Q |s that, sir, the conparison that you did?
11 A This is part of the conparison, yes.

12 Q Ckay. | only see two |lines here, one green
13 | and one red.

14 A Underneath it you can see a few points where
15 M. Fabiani -- I'msorry. W gotta |look at the colors
16 | here. It's hard to see at this scale. M. Fabiani's
17 | data diverges fromM. Penon's data. You can see right
18 | about here, and you can see down here. So there were
19 | very little divergence between M. Fabiani and
20 M. Penon's data. In fact, | would, | would argue they
21 | were the sane exact data.
22 Q Ckay. The sane exact?
23 A Except for these points where they diverge.
24 | Because M. Fabiani's data, as | said, had two data
25 | points per day where M. Penon's data only had one.
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1 Q Ckay.

2 A And so they --

3 Q So that woul d be consistent with the data

4 | points or the data bei ng neasured being accurate,

5 correct?

6 A It would certainly be consistent with the

7 | data being neasured comng fromthe sane device.

8 Q Any reason to believe that either one of them
9 have mani pul ated the results?

10 A No.

11 Q Ckay. So the green line is FP&L?

12 A Yes.

13 Q All right.

14 A FI ori da Power and Light, yes.

15 Q And for the vast mpjority of this, the green
16 | line is higher than the red |ine?

17 A That's correct.

18 Q So the anmount of power supplied by FP&L

19 | substantially exceeds the anmount of power that was
20 | recorded going into this device?
21 A Yes, yeah.
22 Q |s that odd to you?
23 A No. You would inmagine that a facility |ike
24 | this, the actual reactor system woul d absorb sone power,
25 | but you would inmagine that there are al so sone, sone
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1 | lights and the fan in the bathroom There were a few
2 | air conditioners around there. There was an office in
3 | the front that | inmagi ne would have heat and air

4 | conditioning. So you would expect that Florida Power

5 | and Light nunbers would be higher than the nunbers that
6 M. Penon and M. Fabiani neasured. That would be a

7 | reasonabl e expectati on.

8 Q Fl ori da Power and Light's neasurenents, how
9 | were those taken?

10 A They were taken wth a smart neter |ocated on
11 the, on the buil ding.

12 Q What type of smart neter?

13 A The smart neter that's approved by the State
14 | of Florida.

15 Q You know it's approved by the State of

16 | Florida?

17 A Yes.

18 Q How?

19 A | | ooked at the Florida Public Wrks
20 | Conmm ssion website to find out if these things were
21 | approved and how they were approved. And they indicate
22 | that for investor-owned utilities, that they have
23 | approval and then they give you a link to Florida Power
24 | and Light, and in Florida Power and Light's data they
25 | give the full description of how they inplenmented these
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1 | prograns and what the options are for the prograns.
2 Q Wien was the FP&L device | ast calibrated?
3 A | have no i dea.
4 Q Do you know if it's been three years?
5 A No i dea.
6 Q Four years?
7 A | have, still have no idea.
8 Q Ckay. So you, you have absolutely no
9 | information with respect to whether their data is
10 | accurate or not?
11 A What | know is that they provided it under
12 | subpoena. They may or may not be accurate.
13 Q Ckay. So you don't have any reason to
14 | believe that we should rely on those results as opposed
15 | to the results of M. Penon or M. Fabiani; is that
16 correct?
17 A | disagree with that. 1, | would say that we
18 | have to at least ook at this and understand why, why
19 | would it be this way. And so ny viewis that if, if a
20 | conpany like Florida Power and Light provides data under
21 | subpoena, there would be an expectation that they would
22 | provide, would provide proper and accurate data, and
23 | it's a reasonable way to check the facility. W did
24 | this, | did this kind of anticipating that Florida Power
25 | and Light would al ways be higher than the neasurenents
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1 | that were nade here.
2 Q Ckay. And, and the vast mpjority of the time
3 | here they are?
4 A Yes.
5 Q Wth very few exceptions, in fact. And one
6 | exception is between Novenber and Decenber 2015?
7 A Yes.
8 Q And during that period it, it appears that
9 | the power usage drops by the FP& neasurenents, right?
10 A The FP&L measurenent drops, yes, below the
11 | neasurenents provided by M. Penon and M. Fabi ani.
12 Q Do you know why that woul d be?
13 A | have no idea.
14 Q Do you know if it's accurate? Do you know
15 | if, perhaps, there is a problemw th the device, the
16 | measuring device?
17 A | have no information other than the data
18 | that was provided in the subpoena by Florida Power and
19 | Light.
20 Q Ckay. So you have no reason to believe that
21 | that information is nore accurate than the measurenents
22 | taken by Penon and/or Fabiani, correct?
23 A No, other than the fact that it's a Florida
24 | utility, and they are regulated. | would think that --
25 Q Do regul ated Florida utilities ever have
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1 | device mal functions?
2 A Ch, absolutely. Absolutely. 1In fact, |
3 | believe inthis facility they actually replaced a smart
4 | meter at sonme point earlier in the year.
5 Q Wiy do you believe that?
6 A Because the registration nunber of the neter
7 | in the subpoenaed data changed.
8 Q When was that ?
9 A | don't recall. It was earlier in the year.
10 | woul d say sonetine maybe in the May or June tine
11 | frane.
12 Q Ckay. Do you know if it was hooked up
13 | correctly when it was repl aced?
14 A | do, | do not.
15 Q Ckay. So what you've got here is just a
16 | conparison side by side of the two nunber sets. |Is
17 | there anything scientific about that other than | ooking
18 | at it?
19 A It's, it's very alarmng to see a drop.
20 | mean in general when you see this, you see a very, very
21 | consistent anmount of power being absorbed by the reactor
22 | system And when the reactor systemhas a major drop
23 | like here in the, let's say between July and August you
24 | see a drop off, which I think corresponds to the data
25 | that says, hey, we had some, sone reactors go offline,
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1 | you see that drop. That nmakes sense. And then sonetine
2 | in Cctober they brought all of the units back online and
3 | the power goes up.

4 So all of the trends seemto be consi stent

5 except for this period of time when, in about from

6 | mddle of Novenber to the begi nning of Decenber where

7 | you have a power |evel absorbed into the building |ower
8 | than the neasured. So that would give -- to ne, there

9 | are three potential explanations. Nunber one, Florida
10 | Power and Light could be wong. Nunber two, the

11 | measurenents made by Fabi ani and Penon could be wong.
12 | And nunber four or -- I'msorry, nunber three, the data
13 | could have been mani pul ated. On either part, on either
14 party.

15 Q Do you have any evidence that the data has

16 | been manipul ated --

17 A No, | don't.

18 Q -- by either one?

19 A Not by Florida Power and Light or by Fabi ani
20 | or Penon.
21 Q Ckay. So you have no evidence of
22 | mani pulation. So what are you opining to specifically
23 | here?
24 A Specifically, inthis period it was, it was
25 | determned by M. Penon that the neasurenents, the
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1 | absorption of power was accurate and reflected what was
2 | happening in the reactors. But if, in fact, Florida

3 | Power and Light indicates that their data is valid in

4 | the data provided under subpoena, then it would be

5 | inpossible for themto absorb nore power than Florida

6 Power and Light provided.

7 Q Now, you keep saying data provi ded under

8 | subpoena, as if that nakes it nore accurate. |It's the
9 | neasuring equi pnment that makes it nore accurate or not,
10 | correct?

11 A Sur e.

12 Q Not whether it was voluntarily provided or
13 | under subpoena?

14 A Uh- huh.

15 Q Correct?

16 A Yeah. My viewis that if, if a, if a person
17 | is providing data under subpoena, they're going to

18 | probably provide the best possible data they have. W
19 | also know that Florida Power and Light has hourly
20 | neasurenents for this facility, and we have not received
21 | that data.
22 Q Ckay. But you don't know whether it was
23 | neasured correctly or not at that point in tine. All
24 | you can tell based on this is that there is a
25 | difference?
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1 A Yeah. | don't know whether or not any of

2 | these lines were neasuring correctly at that tine.

3 Q Ckay. So what I'm what I'mtrying to

4 | determ ne, because you're, you're giving an opinion as
5 | tothis, is | can see this as well as you can. | can

6 | see this graph.

7 A Ri ght.

8 Q | can see the, the |lines where they drop

9 | below the Penon nunber and, which would indicate that if
10 | the FP&L neasurenents was right, it was supplying |ess
11 | power than the power going into the unit. GCkay. But

12 | other than that, is there anything scientific that we
13 | had to apply, any nethodology to apply to, to create

14 | this graph?

15 A This is just a summary graph. And | think
16 | there's, mght be another plot in this --

17 Q There is. And we'll --

18 A -- Exhibit B.

19 Q And we' |l get to that one.
20 A Yeah, so there were a series of analyses that
21 | | conpleted. And we |ooked at the baseline power of the
22 | building, and that gets to, nore to the opinion. This
23 | is just the raw data conparison. And if the raw data
24 | showed that there was no period, then I think we could
25 have said it's potentially a reasonabl e expectati on.
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1 | But this is a problem and these areas down here are a
2 | problem \What they're indicating is that nothing el se
3 | in the building is absorbing power, only the reactor,
4 | and that's sinply not realistic.
5 Q And as you said, there's one of three
6 | options. Either FP& is wong, Penon and Fabiani are
7 | wong, or there's manipul ation on the data?
8 A On, on the part of sonme party, yes.
9 Q Ckay. So basically one or the other is
10 | incorrect, and then the third option is that it was
11 | intentionally incorrect?
12 A Ri ght, by sonebody.
13 Q By sonebody?
14 A That's right.
15 Q Ckay. But you don't know which one is which?
16 A No.
17 Q Ckay. So your opinionis sinply that this is
18 | an area of concern where it drops bel ow and t he ot her
19 | areas where it drops below slightly are --
20 A In the context of this one plot, yes.
21 Q Ckay. Now, the neasurenments taken by FP&L
22 | were taken at what tinme?
23 A M dni ght .
24 Q M dni ght. The nmeasurenents taken by Engi neer
25 | Penon were what tine?
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1 A VWll, he was only in the facility | believe

2 | four tinmes. So | would imgine he only collected the

3 | data. He didn't actually take the measurenents. So

4 | that's why | believe that Fabiani actually collected the
5 | data in the logs and provided that to M. Penon.

6 Q That's your belief?

7 A It is ny belief, yes.

8 Q Ckay. Do you know what data M. Penon

9 | received directly?

10 A How woul d M. Penon receive data directly?

11 Q It's called the internet.

12 A Really? No, | have no idea what data. |

13 | would be interested to see. So he --

14 Q Do you know if he did?

15 A | do not.

16 Q Do you know if he had a conputer on site?

17 A | believe that there were conputers on site
18 | that were collecting data from fromthe instrunents,

19 | yes.
20 Q Ckay. Do you know if one of those was
21 | M. Penon's, or Dr. Penon's | should say?
22 A | do not.
23 Q Ckay. Now, now you said that FP&L's data was
24 | recorded at m dni ght?
25 A Yes.
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1 Q Let ne show you a copy of the docunents

2 | provided to us and ask you if this is the FP&L data

3 | you've seen. It's going to be marked as [Exhibit 12|

4 | And it is bates stanped Industrial Heat FP&L or, I'm
5 | sorry, FPL-000004.

6 (Wher eupon, [Exhibit 12 was marked for

7 identification.)

8 Q |s that the data that you're referring to,
9 | sir?

10 MR, LOVAX:  Thanks.

11 Q Let's see. Did | hand you mne? No.

12 You know what | think | did here, if | can,
13 | let nme take a ook at that for a second. | may have
14 | given you nore docunents than | needed.

15 A Sure.

16 Q No, that is correct. Sir, at the sanme tine
17 | 1'mgoing to give you anot her docunent, which we'll mark
18 | as Exhibit 13, which bears the bates nunmber |ndustrial
19 Heat _FPL- 000054.
20 (Wher eupon, [Exhibit 13 was marked for
21 identification.)
22 Q Oh, you know what, | marked m ne again
23 A This doesn't look |like -- hold on a second.
24 | Excuse nme. It doesn't look like it's the conplete set
25 | of data, but it's certainly a subset of it.
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1 Q Was there nore other than this that was
2 | provided that you understand?
3 A | believe so, yes. | think there was a
4 | second subm ssion that included nore data before and
5 | after, but. 3/1. | believe so, yes, but I'm | could
6 | be wong.
7 Q Ckay. Now, turning, sir, to docunent page,
8 | bates nunber Industrial Heat FPL-000044.
9 A 44, uh- huh.
10 Q Ckay. You got that?
11 A Yeah.
12 Q Ckay. Looking at the top of the page, it
13 | purports to be the reading for January 1, 20157
14 A Yes.
15 Q Met er Nunmber L05560587077
16 A Uh- huh.
17 Q Ckay. 1'd like to now ask you to flip to the
18 | last page, which is Industrial Heat FPL-000053. And
19 | this purports to be the nmeter reading on March 1, 20167
20 A Yes.
21 Q And it's got Meter Nunber L05560587077
22 A Yes.
23 Q Ckay. You told me, sir, that the nmeter
24 | nunber had changed?
25 A Yeah. | believe that | had seen that in the
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1 | data, but | don't know that this is all of the data. I,
2 | and | could be wong.
3 Q Ckay. But, sir, this, you would agree, even
4 | if it's not all the data, this is the data between
5 January 1, 2015 --
6 A Yes.
7 Q -- and March 1, 20167
8 A Uh- huh.
9 Q Whi ch enconpasses the entire --
10 A The date.
11 Q -- test period?
12 A Test period, yes.
13 Q So the entire test period, at |east according
14 | to this docunment, the sanme meter was used?
15 A Yes. It appears, yes.
16 Q Ckay. So what information did you |look at to
17 | indicate the neter had changed?
18 A | don't know if it was the data before this
19 | or after, or maybe | was just m staken.
20 Q Ckay. And you, you're not testifying at all
21 | as to the propriety of that information, whether it was
22 | done properly, properly recorded or otherw se?
23 A No, | am not.
24 Q Ckay. Now, the other thing that somewhat
25 | concerned me with your graph here is there were certain
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1 | periods, were there not, that no data was collected by
2 FP&L - -

3 A That's right.

4 Q -- but yet | don't see gaps in your FP&L

5 | line.

6 A Yeah. It's, it's hard to see on a graph of

7 | this scale. Hold on a second. Where is that docunent?
8 | Oh, it's, it's the one. Yeah, it's very difficult to

9 | see because this is a line plot rather than just the

10 | point data. | have produced a w de range of different
11 | plots and | ooked at the data in a |lot of different ways,
12 | and this was just representative sanpl es that

13 | highlighted the key points.

14 Q So the --

15 A In fact, also did snoothing of the data to,
16 | if there was any kind of a shift over tine, just to kind
17 | of give the benefit of the doubt to the, the underlying
18 | nmeasurenents.

19 Q Ckay. So where they had null reads, you
20 | assigned, what, an average for that tine period where --
21 A No.
22 Q -- there was no --
23 A Not, not in this data.
24 Q Ckay.
25 A There was just a gap.
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1 Q Vell, let's, let's | ook specifically at,

2 | let's see, May 20, 2015.

3 A Ckay.

4 Q Ckay. So between May 20, 2015, and June 20,
5 2015.

6 A Unh- huh,

7 Q Ckay. There are at |east one, two, three,

8 | four, five, six, seven, eight days out of a 30-day

9 | nonth, 31-day nonth? What is it? 31-day nonth. So

10 | alnost a third of the days there was no read during that
11 | nonth, yet | don't see a single gap on your --

12 A Yeah, this, this --

13 Q -- line graph

14 A -- plot is actually connecting the points

15 | rather than show ng the, the data points. So as | said,
16 | there were nunerous different plots that | did to | ook
17 | at the data, both froma joint probability density

18 | function analysis techniques. | also |ooked at a wi de
19 | range of other techniques, so --
20 Q | "' m sorry.
21 A -- this one --
22 Q What was that techni que?
23 A That's a joint probability density function
24 | anal ysi s.
25 Q What is that?
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1 A So what you do is you create a distribution
2 | of the two data sources so you can | ook at how those
3 | nmeasurenents correlate, so you can |ook at the
4 | distribution shape to find out if there's anonal ous
5 | structure in the distribution.
6 Q Anomal ous structure in the distribution?
7 A Yes.
8 Q We're, we're conparing presunptively two data
9 | points on the sane date to each other?
10 A No. In a joint probability density function
11 | what you're doing is you're actually creating a
12 | distribution of all the days at the various power |evels
13 | and corresponding the power |evels neasured by, in this
14 | case, Penon to the power |evels neasured by Florida
15 | Power and Light. So we could | ook to see how these
16 | distributions vary over tine to see if there's
17 | structural changes init.
18 Q | guess |'mnot understanding. Structura
19 | changes in the distributions of what?
20 A O the, the behavior between the two power
21 | sources. So you do a, you're creating a, a distribution
22 | of these power neasurenents.
23 Q What, what do you nean by distribution of
24 | these power neasurenents?
25 A So a, if you take, if you create a histogram
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1 | so you look at all of the days that you had a particul ar
2 | power level and you bend them and you contrast that

3 | jointly with the two series, the two tine series, then
4 | you can create a, a distribution, a joint distribution
5 | between two i ndependent data sources. And then you can
6 | create a probability density. So how probable is this?
7 | What is the relationship between this? And two highly
8 | correlated signals will have a very defined structure.

9 | And when you contrast that wth signals that are

10 | unrelated, then they will have a conpletely different

11 structure.

12 So it's very difficult to see in a scale |like
13 | this where there are probably, | don't know, 300 and, |
14 | don't know, however many days, 350 days or 360 days

15 | worth of data. |It's very difficult to see when you j ust
16 | are connecting the points and you don't show the data
17 | line. So this plot is, is just one exanple of the

18 | anal ysis.

19 Q Ckay. Now, the, the plot below that says
20 | cunul ative energy absorption. What did that tell you?
21 A Nothing. | nean it just shows the flat
22 | points in the distribution. It was one of the things
23 | that we analyzed along the way to see if there were
24 | points where the cunul ative energy were, were not
25 | related, but it was just not --
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1 Q Do they seemrelated to you here?
2 A There are a couple of strange points where
3 | one signal is steadily going up and the other signal is
4 flat, but it's very difficult to see inthis. It would
5 | be far better suited if it was plotted on a | og scale so
6 | you could exaggerate that and see that.
7 Q Did you plot it on a |og scal e?
8 A I n other plots, yes.
9 Q |s there a reason that this graph was
10 | included in your expert disclosure then if it --
11 A It was just --
12 Q -- tells you nothing?
13 A -- an, it was an exanple. So actually this
14 | was plotted together in one function call, and so it was
15 | just together when we saved the file or saved the imge
16 | out of the, the anal ysis.
17 Q So you woul d agree with ne, sir, that if
18 | FP&L's data was incorrect and there had been an error in
19 | the reading, your report would not accurately reflect
20 | the relationship between the anount of energy supplied
21 | by FP&L and that recorded by Engi neer Penon and
22 M. Fabi ani ?
23 A Coul d you repeat that?
24 Q Sure. You would, you would agree with ne
25 | that if the FP& data was incorrect, that would render
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1 | this graph and any opinion with relation to any tine
2 | that it dipped down below to be invalid?
3 A For this specific graph, yes.
4 Q Ckay.
5 A But there's nore data.
6 Q What's the nore data?
7 A If we | ook at --
8 Q Hold on. GCkay. More, nore within this
9 report or --
10 A Yeah.
11 Q -- nore --
12 A More in the analysis. |'msorry.
13 Q Ckay. We'll go through the analysis.
14 A Ckay
15 Q Ckay Now you said, and | want you to | ook
16 | at that again, you said that the readings were taken at
17 | mdni ght every night?
18 A | believe, yes.
19 Q Sir, I"'mlooking at the readings, and it says
20 12: 00.
21 A Uh- huh.  Yes.
22 Q Ckay. You take that as m dni ght?
23 A Yes.
24 Q Sure it's not noon?
25 A No. In fact, we |ooked at that. W | ooked
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1 | at the data both ways, assumng it was noon and assum ng
2 | it was mdnight. | asked the question, and | was told
3 | that it was noon. So | just -- I'msorry. | was told
4 that it was mdnight, and so | --
5 Q Wio told you that?
6 A Counsel. Based on --
7 Q Counsel did?
8 A Yes.
9 Q Ckay. O her than counsel, do you have any
10 | i ndependent source?
11 A No.
12 Q Do you know where counsel got that
13 I nformation?
14 A | do not.
15 Q So you were relying on counsel for that
16 | opinion?
17 A Yeah, they were the ones that got the
18 | subpoena --
19 Q Okay.
20 A -- and provi ded the data.
21 Q Does this data change or the correlations
22 | change at all if the neasurenent were taken at noon as
23 | opposed to mdnight?
24 A No. That's why we did the analysis wth the
25 | rolling 2-day average versus, versus just the single
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1 | data point averages, because, or the single data points,
2 | because we wanted to nake sure that if there was an

3 | offset, that we weren't artificially penalizing one set
4 | of data versus the other.

5 Q Ckay. And, in fact, when you did that,

6 | that's what's reflected in Exhibit B, correct?

7 A Take a look. Yeah. This is a 3-day rolling
8 | average. Actually, it has both data. |It's kind of

9 | difficult to see with the, the |line underneath. The,

10 | the FPL m nus Penon data is the blue line. It's just

11 | the raw values. And then there is a, | would call that
12 | alnpost a gray line. Man, these colors are horrible, but
13 | the greenish line is the FP& data m nus a Penon 3-day
14 | rolling average.

15 So we took the, the FPL data because, or

16 | took the FPL data because |I was concerned about whet her
17 | it was noon or mdnight. And we did a rolling average
18 | to, over the 3-day period to end up with that val ue, and
19 | then plotted it.
20 Q Al right.
21 A Plotted it, so we took the 3-day average of
22 | the FPL m nus the Penon data, because the Penon data
23 | was --
24 Q So this --
25 A -- very snooth
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1 Q This is the difference between the two,
2 correct?
3 A Yes. Yeah. That's, that's why it's on a
4 | different scale. And we show a zero value. So, so the
5 | axes are conpletely different. Do you, do you see that?
6 Q Uh- hubh.
7 A So the zero value, this would be the
8 | difference between the two. So any days that you had a
9 | value below zero woul d obviously be an area that we
10 | would have to ook at and understand is the FP&L data
11 | bad or is potentially the Penon data bad.
12 Q And so, I'msorry. Any areas where what?
13 A Wiere the val ue went bel ow zero.
14 Q Ckay. And, in fact, there are fewer tines
15 | where that occurs | believe --
16 A Actually there are nore.
17 Q There are nore?
18 A There are 17 days in this, and | believe in
19 | the other one there are 14 days.
20 Q Wll, if it's a 3-day average, that shouldn't
21 | be, right?
22 A No. The data from Florida Power and Light,
23 | it had big, big spikes. So what we were doing is we
24 | were taking the difference between the snooth Florida
25 | Power and Light data and the Penon-provi ded dat a,
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1 | because the Penon data | ooked very snmooth. So we took
2 | the difference, or | took the difference. | say we, ne
3 | and several of ny other personalities, took the

4 | difference and plotted it. And nmy recollection is that
5 | this was about 17 days.

6 And then in addition to that, we put a

7 | baseline power nunber on there, which was -- and

8 | unfortunately | don't know why this doesn't have the

9 | other days, but we requested additional days. And those
10 | additional days kind of give us an average before and
11 | after the test so we could see how nmuch is the building
12 | itself consum ng, you know, with the office and the fan
13 | and lights and, you know, the fan in the bathroom and
14 | the lights and the air conditioner and the, you know,
15 | whatever, the different parts.

16 W wanted to know, you know, what's the

17 | baseline power. Because clearly the difference, what
18 | you woul d expect in the previous plot is that the

19 | building is absorbing nore power in general than what
20 | the reactor is using because the reactor is only a
21 | subset of the power absorption in the building, right,
22 | which I think nakes sense.
23 Q But that's not reflected here, is it?
24 A ' msorry?
25 Q The additional days outside the testing
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1 | period?
2 A In this, actually the data sets that | used,
3 | yes, included those other points so | could actually get
4 | a baseline nunber. In this plot. You're |ooking at the
5 | other one. I'msorry. |'mlooking at Exhibit B. So
6 | you see that red Iine on Exhibit B?
7 Q Yeah.

8 A Man, | apologize. This is very difficult to
9 | see these, but that red line is the nom nal power that
10 | the building absorbed when the reactor was not running.

11 | And so --

12 Q What do you nean nom nal power that the

13 | building absorbed when the reactor was not running?

14 A So if, if we |ooked at the previous plot and
15 | you look at a period -- let's ook at Exhibit A again so
16 | | can try to, I'll try to explainit. |If you |ook at

17 | Exhibit A, throughout the entire test, in general the

18 | building, the total anmount of power absorbed from

19 | Florida Power and Light was higher than what the

20 | reactor.

21 Q That's --

22 A Which is what you woul d expect. W kind of
23 | expect that because there's an office and there's sone
24 | lights. Those things are not being neasured by the, the
25 | power anal yzer of Penon. Then if you go outside of this
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1 | period when we were sure that the reactor was not
2 | running, or at |least we had confidence that the reactor
3 | wasn't running. Like for exanple, the few days after we
4 | turned the systemoff and nothing was going on, the
5 | building was | ocked up. W could get an average of how
6 | nmuch power is absorbed into the building wthout the
7 | reactor running.
8 So we wanted to know how nuch is the, kind of
9 | the baseline power of the building. You know, you've
10 | got sone air conditioners. You've got sone lights. You
11 have sone different equipnent. Mybe JM Products was
12 | running sone equi pnment, whatever they m ght be doing.
13 | And so then what we did was we said, okay, well, this is
14 | the baseline power. And then --
15 Q Wait, wait. Baseline power is the average
16 | power for the year?
17 A No. It's the average anount of power
18 | absorbed in the absence of the reactor system
19 Q Now, you say power absorbed. Power supplied
20 | by FP&L --
21 A Yes.
22 Q -- in the absence?
23 A Absor bed by the building. The total anount
24 | absorbed by the building. And by power, Florida Power
25 | and Light has hourly data. W only have daily data
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1 | here --
2 Q Now - -
3 A -- but it's the energy.
4 Q Ckay. So you would agree with ne that you
5 | can't take an average and apply it all the way across a
6 | year, can you?
7 A No. No. Because the reactor was running and
8 | we know - -
9 Q Vell --
10 A -- that the reactor was, different parts of
11 | the reactor were com ng on and off, so.
12 Q Even without a reactor, are you, are you
13 | representing to nme that what, | don't know what this
14 | nunber is. Sonewhere |ess than 50 kilowatt hours?
15 A |'msorry. \Wiich one are you -- you're
16 | | ooking at Exhibit B?
17 Q |''m | ooking at B, yeah
18 A Yeah.
19 Q Less than 50 kilowatt hours was the energy
20 | used throughout the year wi thout the reactor?
21 A Yeah. We're saying that that is a, a
22 | representative baseline for the building.
23 Q Ckay. And that, and you got that off of what
24 | sampl e size?
25 A For the sanples before and after, which --
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1 Q How | ong?

2 A Oh, | don't remenber. There were, | don't

3 | know. There was quite a bit of tine that they provided
4 | data for

5 Q | don't, | don't have that either

6 A Yeah.

7 Q Wul dn't you agree with nme that during the

8 | summer in Florida power usage is going to be

9 | substantially higher than the winter tine?

10 A Coul d be, yeah, but that would only make this
11 | worse. We try to draw a very conservative estimate. So
12 | if nore and nore power was going to nore and nore things
13 | outside of that, that would only nake it worse because
14 | that line would draw up. Because let's say you had an
15 | air conditioner in the office space up front. |If you

16 | were, had the air conditioner running, let's say 12

17 | hours a day to keep the office space cool, then that

18 | would actually increase the anount of power that was

19 | going to --
20 Q Well, sir, sir, you've attributed, and |, you
21 | know, for the nost part the line of FP& m nus Penon or
22 FP&L m nus Penon 3-day rolling average is above that
23 | line with the exception of a few points of your average
24 power .
25 A Ri ght.
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1 Q O your baseline power as you defined it.
2 | During the nonth of Novenber to Decenber 2015, what were
3 | the tenperatures outside?
4 A Oh, | don't know. Florida, |I'd guess
5 | probably in the 70s or 80s maybe.
6 Q Did you | ook?
7 A Actually, in the sinulation data we used the
8 NOAA published average tenperatures to figure that out.
9 Q Si nul ati on data, what sinulation data?
10 A |'msorry. That 's a different part of
11 | the --
12 Q We'll --
13 A -- what we'll talk about later.
14 Q Ckay. We'll get to that, but so you don't
15 | know what the energy usage woul d have been at that tine
16 | for the building? In any year for that matter?
17 A No. Wat we would do is just to |ook at the
18 | average of how nmuch the building absorbed, but what we
19 | should say is that anytinme that the nunber is bel ow
20 | zero, it would indicate that there's an error sonewhere
21 | either with Florida Power and Light or with M. Penon's
22 | data.
23 Q Based on your average, but your average --
24 A No, no, no. Ch, I'msorry, the 3-day
25 average, yes.
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1 Q But your average applies -- I'msorry. |'m
2 | looking at your baseline --

3 A Yeah.

4 Q -- power.

5 A So there are, | need to be careful. There

6 | are two things -- it's, it's actually energy per day.

7 | There are two things being shown here. There is a line,
8 | a dotted line shown at zero, right, neaning that

9 | anything below zero is, is indicative of the power

10 | absorbed by the reactor being higher than the power

11 avai |l able from Florida Power and Light, and that's a

12 | problem And why, and as | said, whether it's a problem
13 | with Florida Power and Light or with Penon's

14 | neasurenents or sonething else, we don't know at this

15 | point.

16 Then the other line is, if you consider that
17 | the building, which is the explanation in this previous
18 | plot, the explanation for the difference between what

19 | Penon and Ful vio Fabi ani nmeasured and what Fl orida Power
20 | and Light said they delivered, that difference would be
21 | the anmount of power used outside of the reactors for
22 | whatever purpose.
23 Q Ckay.
24 A Ofice, whatever. So that difference right
25 | there is reflective of the nom nal power absorbed in, in
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1 | the building. But what we did was instead of using

2 | that, because that's really difficult to say because we
3 | don't know if, what was going on over in JM Products.

4 | What we did is we just |ooked at the wi ndows outside of
5 | those periods of tine to establish a very conservative
6 | nunber and drew that very conservative nunber on this.
7 | And so that's indicative of that nunber that | just

8 | described. Does that make sense?

9 Q To be honest, not really.

10 A Ckay.

11 Q But I, I"mnot going to ask you to do it

12 | again.

13 A kay.

14 Q The cumul ative energy absorption, FP&L m nus
15 Penon, what does that tell you?

16 A So what we're doing is for each one of these
17 | data points --

18 Q |''mgoing to back you up for a second. What
19 | conclusion were you able to draw from --
20 A Again --
21 Q -- that graph?
22 A -- this was included in here. The, the only
23 | area of concern is actually right here where the
24 | cumul ative energy is actually decreasing in that period
25 | of time. So there's a slight decrease in the cunul ative
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1 | energy when you conpare Florida Power and Light to

2 | Penon, which indicates that one of those nmeasurenments is
3 | clearly in error because you can't give energy back.

4 Q But you don't know whi ch one?

5 A No, we don't.

6 Q So what does this, what does this tell you

7 | other than there's an error in one of the neasurenments?
8 A What this tells us is anywhere that the val ue
9 | is below zerois a, is an inpossibility in the case

10 | where the neasurenents are correct. |If the nmeasurenents
11 | are incorrect, then that may be described by an error in
12 | the data.

13 Q Ckay. So it says that there is an error in
14 | the data, whether manipul ated or --

15 (Conference call interruption.)

16 Q So sir, that just tells you that there's an
17 | error, there's an error or inaccuracy in one of the data
18 sets, correct?

19 A Yes.
20 Q Ckay.
21 A | think that's fair to say, yes.
22 Q So you've got two data sets that report one
23 | thing consistently, fairly equivalent to each other, and
24 | one data set that is different. And of those three data
25 | sets, at |least one of themis incorrect?
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1 A | would agree with that, vyes.
2 Q Ckay. But you don't know which one?
3 A No, not at this point.
4 Q And the investigation you' ve done doesn't
5 | tell you whether it was Penon's or FP&L's or Fabi ani's?
6 A Penon, FPL -- yes.
7 Q Ckay. How did you decide on what data to
8 revi ew?
9 A I n what context? Wat are you --
10 Q In, in doing this analysis.
11 A Ch, in this?
12 Q Yes.
13 A | took the, the data fromthe final report.
14 | | took the data that Fulvio Fabiani had provided us, and
15 | then | took the data fromthe, the Florida Power and
16 | Light subpoena. That data were the only sources that |
17 | was aware of for power absorption data.
18 Q Ckay. Wio provided you that data?
19 A These three sources of data? Well, |
20 | received a copy of the final report froml, | believe |
21 may have even been on the distribution from M. Penon.
22 | The data from Ful vi o Fabi ani was what he provi ded when
23 | he net with us in Jones Day office. And the Florida
24 | Power and Light data was provided to nme by counsel.
25 Q So ultimately based on the graphs that you
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1 | did here, you cane to the conclusion that the results
2 | were at odds with the amount of power reported between
3 | the three neasuring entities, we'll call then®
4 A Yes.
5 Q But you nmake no opinion as to why they're at
6 | odds?
7 A Not at this point.
8 Q Ckay. Your next opinion stated, sir, is
9 | that, "M. Mirray conpared these nunbers to the actual
10 | power provided by FP& to the Doral |ocation and found
11 | nunerous inaccuracies" -- I'msorry. That's part of the
12 | sane one.
13 A Whi ch, which, what's the --
14 Q Ckay.
15 A -- docunent nunber on that one?
16 Q That is 11.
17 A Ch, it's this one. [|'msorry.
18 Q Yes, your report. |I'msorry. The second
19 | part was, "M. Mirray also conpared Penon and Fabi ani's
20 | data to the historical average anount of power data."
21 | I's that what we were discussing?
22 A Yes.
23 Q That red |ine?
24 A Yes.
25 Q And what did that tell you?
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1 A That just said if we, if we had a
2 | conservative estimate for the, the anount of absorption
3 | into the building for other purposes besides the
4 | reactor, that, in fact, there were many nore days where
5 | the neasurenents were below, but again it's the sane
6 | problem If Florida Power and Light's data was
7 | inaccurate, thenit's, it's, there are equal probability
8 | of which source of data was incorrect.
9 Q Ckay. So it doesn't tell you one way or
10 | anot her whether there's been manipul ation or, or
11 | otherwise with respect to any set of data?
12 A No.
13 Q Your next opinion states that you "conpared
14 | the reported power input to the E-Cat plant reported by
15 Penon agai nst the reported coefficient of power, COP,
16 | reported by Penon as reflected in Exhibit C" Let's
17 | look at Exhibit Cfor a nonent. And in doing so,
18 | "M. Murray wll testify that there is no |ogical reason
19 | why the COP should be changing inversely to the anount
20 | of power inputted given the sane E-Cat plant was used
21 | throughout the guaranteed performance test." I1'msorry,
22 | what was the, the fornula for COP cal cul ation?
23 A It was | believe based on our reproduction of
24 | the final report data, it was the energy out over the
25 | energy in, or power out over power in on a per day
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1 | basis.
2 Q Ckay. So the energy out is the nunerator,
3 correct?
4 A Yes.
5 Q The energy in is the denom nator?
6 A Yes.
7 Q Ckay. So logically speaking, COP would
8 I ncrease one of two ways, by the energy out increasing
9 relative to the energy in, correct?
10 A Uh- huh.
11 Q O by the energy in decreasing, correct?
12 A Uh- huh. |If the energy out stayed constant.
13 Q What if the energy out increased?
14 A Wll, then it would even increase nore.
15 Q Ckay. So let's | ook at your graph. Your
16 | concern over this is that, and you say there is no
17 | logical reason why COP woul d i ncrease when energy in
18 | decreases?
19 A Uh- huh.
20 Q How do you come to that concl usion?
21 A So what | was referring to is throughout the
22 entire test period there were nunerous points that were
23 | docunented in various reports and along the way of
24 | reactors going offline. M. Fulvio Fabiani provided us
25 | with a log, actually in Italian that had to be
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1 | translated to English, that showed this reactor went

2 | offline and that reactor went offline, this Big Frankie
3 | went offline, it was brought back on. It gives us

4 | intervals of tine.

5 And the thing that we saw was that when a

6 | reactor went offline, the COP went up and the output

7 | energy stayed the sane, but we know from the physical

8 | configuration that the punp systemon the front end that
9 | provides water to these systens is feeding the

10 | individual reactors. So if you turned off a reactor --
11 | and you woul d expect a COP to be constant, but let's say
12 | he had a COP of 100. When you turned off a reactor, you
13 | woul d expect the COP to be constant, but the power

14 | out put would go down.

15 And this, and instead, what we saw was that
16 | when a reactor was taken offline, the COP went up and

17 | the output power stayed exactly the same, which in ny

18 | opinion is consistent with nmeasurenent error and

19 | particularly the neasurenent error associated with the
20 | flow nmeter. Because if the flow neter was fl ow ng water
21 | through it and it was inaccurately neasuring just
22 | because it was incorrectly sized or wasn't properly
23 | inplenmented in this system it may read the same exact
24 | invalid nunber bel ow the m ni num
25 And so it was indicative of, hey, this is an
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1 | obvious problem I, it is ny opinion that any conpetent
2 | engineers would have seen this and said wait a mnute,
3 | we have to understand this.
4 Q Ckay. Let ne ask you a question. |If you
5 have two devices, let's say we have two reactors.
6 A Sure.
7 Q Each operating at 50 percent capacity.
8 A Ckay.
9 Q Ckay. And they're each capabl e of producing
10 | 50, what, kilowatts? Does that make sense? Kilowatts?
11 A 250, but okay.
12 Q Ckay. Let's say it's 250.
13 A. Okay.
14 Q Each, right?
15 A Uh- huh.
16 Q Ckay. So that nmeans when they're operating
17 | together at 50 percent capacity each, they're putting
18 | out a total of 250 kilowatts, correct?
19 A Ckay. | buy that.
20 Q Now, and they're receiving energy into
21 | operate?
22 A So i nput.
23 Q Yeah.
24 A Yeah, the heating energy, yes.
25 Q Ckay. The heating energy to those two units.
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1 A Uh- hubh.

2 Q | f one of those goes offline and you increase
3 | the energy to the remaining unit, okay, that neans not

4 | necessarily an excess of what -- | nmean you coul d double
5 | the energy to that second unit and still at the same be
6 | at the sanme energy input, correct?

7 A Last week when | was sitting in on

8 M. Rossi's deposition, he specifically stated that they
9 | did not have the neans to control the energy input when
10 | reactors went offline, which is consistent with what |
11 | understood. So the scenario you're describing is

12 | inconsistent with the testinony that |, | listened to

13 | last week.

14 Q |'msorry. You believe he said that he could
15 | not, he could not control the energy input to the units?
16 A Yeah. He could not, he could not control the
17 | COP by increasing the energy to a unit. That's what |,
18 | that's what | believe | heard |ast week. And

19 | furthernore, that when we | ooked at this, the question
20 | was how woul d you control the heating elenents in each
21 | one of the individual units? Because as was evident and
22 | when we visited the plant, nunerous of the actual
23 | elenments were pulled out and taken offline. They were
24 | covered up with hose, little hose covers |ike garden
25 | hose covers.
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1 Q Of the Big Frankies?
2 A Yes, yes. Many of the actual reactors were
3 | conpletely disabled when we were there on February 16th
4 | and 17th. I, | took pictures of it. | was kind of
5 | surprised to see that all of themwere not functional.
6 | And so what we saw was a lot of failures. And so what
7 | would happen is if, if you were in a condition when at
8 | several points during the test -- in fact, in the
9 | Cctober tine franme | think M. Penon canme back to the
10 | site and he identified all of the reactors that were
11 | turned off and disabled. He indicated that by a zero
12 | anperage input to them when he was neasuring the system
13 And so when you | ook at that, what you woul d
14 | be doing is you would be overdriving certain heater
15 | elements, but you didn't have the ability to increase
16 | the water flow because sone of those punps were routed
17 | to Big Frankie 1, sone were routed to Big Frankie 2,
18 | sone to 3 and sone to 4. So it would have required a
19 | conplete reconfiguration of the water flow system So
20 | in ny opinion --
21 Q How were the punps control |l ed?
22 A How were the punps controlled? They | ooked,
23 | |l ooked to be manually controlled on the front panel.
24 Q Ckay. So, so if you have one system go down,
25 | sonmebody could go and manually --
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1 A So we | ooked at that --
2 Q -- turn off the punps, right?
3 A So we | ooked at that and we took pictures of
4 | the punp configuration when the plant was stil
5 | operational on the 16th, and what we saw was that the
6 punps were in a fixed, alnmost maximal rate. And, in
7 | fact, we also saw that sone of the punps had sedi nment
8 | and, and biofouling in sone of the lines, indicating
9 | that there's no flowin those. So those punps were
10 | disabl ed.
11 And so it's, it's very unusual. You would
12 | expect a systemlike this to maintain a constant
13 | coefficient of performance nomnally, in particular
14 | considering that the systemwas originally supposed to
15 | operate | believe it was 64 reactors in the Big Frankie
16 | coupled with 51 of the smaller reactors. And at the
17 | onset of the test all 51 of the other reactors were
18 | disabled, and by the tine we got there many of the Big
19 | Frankie reactors were disabled. And furthernore, we
20 know fromthe data that M. Penon provided, nunerous of
21 | the Big Frankie reactors were disabled in that Cctober
22 | tinme period when he was there.
23 Q Ckay. Now, taking this one at a tine. |If
24 | all of the reactors within the E-Cat unit were
25 | operational at their maxi mum capacity, how nmuch energy
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1 | would be put out by that machi ne?
2 A | have no i dea.
3 Q Ckay. So you really can't testify that any
4 | particular reduction makes it inpossible that the anount
5 | of energy reported by Dr. Penon could not have been
6 | achieved?
7 A What | can say as, as an engi neer is that
8 | taken, taking all of these factors together, the flow
9 | rate, the pressure neasurenents, the, the adding of
10 | water, the inability to see what's on the other side of
11 | the plant, the lack of defining the state for the output
12 | steamas well as the input steam taking themon the
13 | whole, it seens highly unlikely. In fact, in nmy opinion
14 | | would say it cannot happen.
15 Q What cannot happen? The anount of power --
16 A Yeah.
17 Q -- the input?
18 A The anount of power going up proportionally
19 | when they turn off nore and nore reactors cannot happen.
20 Q The anount of power went up or the COP?
21 A Vel --
22 Q Pl ease --
23 A Let's be careful. Let's be careful. So if
24 | you look at the forrmula for the COP, and let's say in
25 | ternms of energy. W'IIl take it on a, energy on a daily
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1 | average. Wat happened was the anobunt of output energy

2 | was effectively not, | shouldn't say constant, it varied

3 | sone, but the input energy to the systemactually went

4 | dowmn. So we actually see a reduction in the input

5 | energy. So this disproportion nmeans the output energy

6 | was constant and the input went down and, therefore, the

7 | COP went up. So if I put in |ess power, how coul d that

8 happen? |It's just conpletely illogical.

9 Q Ckay. How long, this reaction that's used on
10 | the device -- first of all, do you have any background,
11 | education, or work experience with LENR technol ogi es?

12 A Not before | went to Industrial Heat.

13 Q Ckay. And any experience with nuclear

14 | reactors prior to that?

15 A No.

16 Q Ckay. So are you famliar with nuclear

17 reactors?

18 A Yes, | am

19 Q Do you feel conpetent to testify as to then?
20 A No, no.

21 Q Ckay.

22 A |'mnot into the full operation of a nuclear
23 reactor, no.

24 Q Now, when the reaction is started in the

25 | E-Cat and you renove the power source, the input power,
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1 | does the reaction, does the reaction stop dead?
2 A No. That was part of the, all of the early
3 | data analysis, was the information that was provided to
4 | me when | was reviewing in June of 2015 was there was a
5 | description of pulsing the power and having a reaction
6 | sustained for sone period of tinme and the, having
7 | exactly the right frequency for those associ ated powers.
8 | And, in fact, that's sonething when we did replication
9 | experinents, we attenpted to, to incorporate those, that
10 | functionality to the system
11 Q Ckay. But the question was when you renove
12 | the input power, turn it off, does the reaction stop
13 | autommtically?
14 A |f the --
15 Q Just right there on the spot?
16 A If the, if this is a true functional
17 | technology as it has been described, then the answer
18 | woul d be no.
19 Q Ckay. So if we take, in that case when, when
20 | they're going offline, if we take an output power of 100
21 | with an input power of let's say 2 for exanple.
22 A Ckay.
23 Q That would be a COP of 50, right? 100 --
24 A Ckay.
25 Q -- divided by 2?
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1 A Sur e.
2 Q So that would be 50. So if we have that sane
3 | setup and we have an input or, I'msorry, an output
4 | power of any nunber, let's say it's 50, but we've
5 | renoved the input power conpletely, soit's a 50 percent
6 | reduction of output power, but renoved any input power.
7 | The COPis infinite, is it not?
8 A | never observed in any of Penon's report any
9 | point where they had renoved the input power conpletely.
10 Nei t her --
11 Q VWell, renoving input power fromone or nore
12 | units, not, not fromthe whole device. But there are
13 | points where there is a reduction of input power into
14 | these devices, right?
15 A Well, their devices were taken offline so
16 | they could be worked on. In fact, if you |look at the,
17 | if you inspect the plant, you will see that the original
18 | power inputs, the, the heater elenents were replaced
19 | through the tests. Heater elenments were failing, and so
20 | they kept bringing people in to replace them And, in
21 | fact, Fulvio Fabiani told nme that he, he, in fact,
22 hel ped to replace sone of those. And when they did
23 | that, they replaced themwth different heater elenments.
24 So in that context there were lots of
25 | reactions offline for a long period of tinme. And if you
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1 | were in there renoving elenents while there was a

2 | nuclear reaction ongoing, | think you would have to be

3 | very concerned about the health and wel | being of the

4 peopl e working on it.

5 Q Wy ?

6 A Because it's a nuclear reaction that's

7 | unknown in physics.

8 Q Ckay.

9 A So you woul d have to be concerned about any
10 | fornms of radiation that nmay be occurring.

11 Q Have you ever done a radiation test on these?
12 | Do you know if they put off radiation?

13 A Ch, we, yes, we did nunmerous radiation tests.
14 | We used Geiger counters and other tech, techniques to
15 | nmeasure. There was no radiation that we were aware of.
16 Q Ckay. So --

17 A And, and | believe that Dr. Rossi, or

18 | M. Rossi had done the sane thing.

19 Q Ckay. So there was no radiation. Wy would
20 | you be concerned of the health --
21 A If it's a nuclear reaction. 1lonizing
22 | radiationis a, is a major concern. So you would do,
23 | have a --
24 Q It's a concern?
25 A Yeah, you would do preventive. So it would
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1 | just be a concern.
2 Q Wasn't, wasn't one of the big selling points
3 | for Industrial Heat that you could have this reaction
4 | wthout the radiation?
5 A | don't know what their selling points were,
6 | so.
7 Q The, the big thing behind this energy seens
8 | to be that there would be no radioactive by-product.
9 | Sounds great, doesn't it?
10 A Sur e.
11 Q That's what was sold to investors, but now
12 | the conplaint is, is that you can't have peopl e working
13 | there --
14 A No. It's a --
15 Q -- because --
16 A It's a neasure of safety. |If you were in
17 | working and let's say -- and I'll expand on that, if |
18 | may. Barry West indicated to ne when | spoke to him
19 | that there are -- and there were docunents that showed a
20 | bunch of the boards being blown up. So there was
21 | | eakage current into the system And so | would have
22 | concerns about safety whenever sonebody is working on a
23 | systemlike that if you didn't carefully manage it. In
24 | fact, Barry indicated, he said this to ne, that you had
25 | to be very careful about what you touched in the system
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1 | because you could get an electrical shock. So yeah,

2 | safety I think is an inportant neasure in any system

3 | anal ysis.

4 THE VI DEOGRAPHER:  Fi ve m nut es.

5 Q Five mnutes. So you'll agree with ne

6 | though, sir, that if you renove the power source and a
7 | reaction continues, that the COP woul d go up because of
8 | a decrease in the amount of energy being supplied,

9 | correct?

10 A For sonme, yeah, for whatever the theoretical
11 | period of that, that reaction, yes.

12 Q Ckay. So there may, in fact, be a |ogica

13 | reason as to why the COP woul d be changing inversely?
14 A Not for these extraordinary periods of tine.
15 | nmean | presunme what you're suggesting is that for

16 | weeks and nont hs, when you took a reaction -- or one of
17 | these reactors offline that you would, you would see

18 | this reaction continue to sustain itself inside the

19 | system And | don't believe that there was any evi dence
20 | or any discussion in anything that | have seen to
21 | indicate that this would happen on a nearly continuous
22 | basis while they repaired the reactors and brought them
23 | back online.
24 Q Now - -
25 A So | would disagree with that conment.
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1 Q Now, if the reactor becomes nore efficient,

2 | that means COP is increasing, right?

3 A |f the reactor becane nore efficient, can

4 | you --

5 Q Al right.

6 A What do you nean by --

7 Q Ckay. At different tenperatures, this

8 | catalyst that's being used, did it react the sanme at all
9 | tenperatures?

10 A | have no idea.

11 Q Ckay.

12 A | was not privy to the information on the

13 | catal yst.

14 Q So if, if the catalyst or if this reaction
15 | was -- is it possible that it is nore efficient at

16 | higher tenperatures?

17 A It is possible. There's another really

18 | nagging issue in this space. |magine the scenario that
19 | you describe where you took half of the reactors offline
20 | and you increased the reaction power or the, the other
21 | reactors stayed steady, but the ones that were turned
22 | off continued to produce heat for sone extended period
23 | of time. And | believe earlier you suggested that
24 | turning up the power, the anount of heat in some of the
25 | reactors would also be the alternative to sustain the
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1 | reaction.
2 |f that's the case, the real issue becones
3 | how nuch power can you dissipate in one |ocalized
4 | portion of a reactor. The Big Frankie boxes were
5 | approximately let's say four feet by four feet and let's
6 | say nomnally maybe 18 inches thick. And if you
7 | disabled nore and nore reactors and you increased the
8 | power in the individual reactors, then you would be
9 | concentrating nore and nore power into that area. And
10 | then what you have is a situation where the plywood box
11 | that these reactors are nade out of would becone very
12 | hot and very -- you would have |ocalized heating froma
13 | heat transfer for, heat transfer perspective.
14 So fromthat perspective it presents a whole
15 | series of other problens. You know, if you, if you said
16 | that these reactions can be turned off and let run for
17 | nmonths and nonths or, | shouldn't say nonths and nont hs.
18 Let's say --
19 Q What - -
20 A -- a period of tinme of two nonths.
21 Q Sir, I"'msorry. I'mgoing to stop you
22 | because | have limted tinme here.
23 A Ckay. Yeah, |'msorry.
24 Q Wth respect to your opinion regarding the
25 | inverse relationship of the input power to COP, did you
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1 | rely upon any witten docunents or theories or
2 | otherw se?
3 A | relied upon the information that | was
4 | provided about this system
5 Q Are there any publications that woul d support
6 | your views that you know of ?
7 A Not that | am aware of.
8 Q Ckay. So you didn't rely upon any literature
9 | or textbooks or anything to that effect?
10 A Yeah, there's very little literature --
11 Q well --
12 A -- regarding this. There's the patent
13 | application, which | have read, and there are other
14 | aspects --
15 Q What specific --
16 A -- on (inaudible).
17 Q What specific nethodol ogy, nethodol ogy did
18 | you apply to formyour opinion that there's no | ogical
19 | reason why the COP should be changing inversely to the
20 | anount of power input?
21 A The logic that | used was that --
22 Q | didn't ask the |ogic.
23 A |*'msorry.
24 Q |s there a theory or nethodol ogy or --
25 A The net hodol ogy was to review the data
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1 | provided, analyze it, and to |l ook at the, the tine
2 | history of the energy absorption provided by M. Penon
3 | and M. Fabi ani .
4 Q And if | take the tine, could I, could | go
5 | through and nmake those conpari sons and cone to the sane
6 | conclusion?
7 A | don't know if you could. That's ne
8 projecting onto you. |I'mnot sure. You told ne before
9 | you only, you slept through math -- all your science
10 | classes, so | would have to say no.
11 Q | said | slept through one of them
12 A Ch, all right. For the record, it was one.
13 MR ANNESSER Ckay. W need to change the
14 t ape.
15 THE WTNESS: (Ckay. | need to run to the
16 restroom
17 THE VI DEOGRAPHER: We're off the record at
18 3:55 p.m
19 (Recess taken 3:55 p.m to 4:03 p.m)
20 THE VI DEOGRAPHER: We are back on the record
21 at 4:03 p. m
22 BY MR ANNESSER:
23 Q Sir, | think previously you had testified
24 | with respect to M. Dewey Waver that you had hundreds
25 | of e-mails with him
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1 A From him

2 Q O fromhim Ckay. Wre they hundreds of

3 | eemails regarding the E-Cat for the nost part?

4 A No. No, he, as | described earlier, Dewey

5 | was kind of Iike a business devel opnent outreach guy

6 | looking for people that were doing research and

7 | technol ogy devel opment in this area, trying to build

8 | relationships for the, you know, what they described as
9 | the portfolio. And so he was always sharing |ots and
10 | lots of information about different people that he had
11 | net and what they were doing and what people were

12 | interested in and things of that sort.

13 Q Ckay. Now, getting to the next opinion that
14 | you have in your report regardi ng heat sinulations. You
15 | say, "M. Mirray's sinmulation denonstrates how the heat
16 | would typically build over tine to achieve a steady

17 | state tenperature. See thermal simulations.” Wat,

18 | what is thermal sinmulations? |s that a publication?

19 A No. It's the results of thermal sinulations
20 | that | have run. And so I, | did a series of QpenFOAM
21 | 3D sinul ations of buoyancy-driven flow inside of the
22 | building. So when we were there, one of the, on, on
23 | February 16th and 17th, 2016, one of the things I
24 | noticed was it was not as hot in the facility as | was
25 | kind of expecting. Wen we got there, and | checked
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1 | back in the record of the final report, it |ooked |ike
2 | the days leading up to the end when they turned off the
3 | system it was, it was operating at near full capacity.
4 And so fromthat standpoint | also observed
5 | that there was a skylight and then there was a vent, but
6 | when we were there that day or those days the vent was
7 | never running. And so | was a little perpl exed and
8 | tried to figure out how hot should it be in that. So we
9 | put together sonme buoyancy-driven flow sinmulations of
10 | the building based on the estimates for where the wall
11 | was and how big was the, the, the box on the other side.
12 | And we made the assunption that sonme anount of heat,
13 | various levels of heat had to be dissipated through that
14 | box.
15 And so we did a 3D sinmulation using QpenFOAM
16 | a steady-state buoyancy-driven flow sinulation so that
17 | we could try to assess, you know, how hot should it have
18 | been, just to kind of do a sanity check, nake sure
19 | things nmade sense.
20 Q And your opinion was that the room woul d have
21 | been heated to a tenperature unsuited for a human
22 | working environnent?
23 A Yes.
24 Q What tenperature?
25 A W did it for 100-kilowatt dissipation. W
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1 | did it for 500-kilowatt dissipation, 750, 250, and 800.

2 | The 100-kilowatt dissipation reached a steady-state

3 | tenperature in the building -- | drew a --

4 Q Ckay.

5 A | "' msorry.

6 Q |'mgoing to stop you for a nonent.

7 A Ckay.

8 Q Let's just go to the 800.

9 A Yeah. | don't have the data. |, | haven't
10 | | ooked at the 800 data since |ast August, because it was
11 | extraordinarily hot. |, the data | focussed on was the
12 | 100-kil owatt dissipation in the building.

13 Q |s that the data that you had provided to

14 | ndustrial Heat back when you made it?

15 A The 100? Yeah. | provided 100, 250, 500,
16 | 750, and 800, various different sinulations.

17 Q Do you know why that has never been provided
18 | to us?

19 A Well, those, those sinulations, they, for

20 | sone reason, | don't know why, but when | converted the
21 | video sinulations, they were corrupted.

22 Q But | think you testified that that was when
23 | you sent it to counsel, but --

24 A Yeah.

25 Q -- that Industrial Heat had it previously?
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1 A Yeah. |, | don't know if anybody at
2 | Industrial Heat, I'm |I'msure that they, people have
3 | reviewed it. | did take sonme screen shots as well. In
4 | fact, I'mpretty confident that in the data set that we,
5 | that we --
6 Q Here's, here's ny problem sir
7 A Ckay.
8 Q W're, we're here today deposing you, but
9 | I've never seen these before.
10 A Ckay.
11 Q So can you describe to nme specifically the
12 | assunptions that you've nmade in creating these? For,
13 | for exanple, | do want to ask you about sonething you
14 | said though. You said the vent was not on.
15 A Yes.
16 Q What do you nean by that?
17 A The fan was not turning in the ceiling vent
18 | that, when we were there on the 16th and 17th.
19 Q Was there a fan in the ceiling vent?
20 A There was sone type of device, but there was
21 | no novenent in there. So we |ooked up there, and | took
22 | pictures of it, and we couldn't see it. So ny
23 | assunption was that there was no fan noving. Maybe
24 | there was a fan, maybe there wasn't, couldn't quite see,
25 | but couldn't see any bl ades noving. So | assuned that
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1 | it was open and available as a vent to the outside
2 | world.
3 Q Ckay. Did you nake that assunption in your
4 | sinmulation?
5 A | did, yes.
6 Q And how | arge was that vent?
7 A | think we nodeled it at about three feet in
8 | dianeter approxi mately.
9 Q And how big is it actually?
10 A W have no idea. ['mnot on the roof.
11 Q Ckay. That was --
12 A | did a best estinmate fromthe pictures that
13 | took
14 Q What about the size of the roonf
15 A W neasured that when we went back in, |
16 | don't renenber if it was March or April we neasured
17 | that.
18 Q Was that before or after you did your
19 | sinulations?
20 A That was before.
21 Q Any ot her ventilation?
22 A There was a, a, a light inthe front. I'm
23 | sorry. A, like a skylight nore towards the other end.
24 | There were three doors, but while we were there they
25 | were closed, and the main door was closed as well.
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1 Q Do you know if the skylight was actually a
2 | vent, the second one?
3 A The pictures that | took, it did not indicate
4 | that it was a vent. It was just a skylight.
5 Q You don't know t hough?
6 A Not -- based on the pictures, what |
7 | observed, it was a skylight.
8 Q Ckay. So if that was a vent, that woul d
9 | change your calculations, right?
10 A Slightly, yes.
11 Q Ckay. And if the bay doors were open for a
12 | mpjority of the tinme that the plant was running, that
13 | woul d change your cal culations too, wouldn't it?
14 A Yeah. |t would actually nake the
15 | calculations worse in some regards.
16 Q So nore heat woul d be inside the building
17 | than if --
18 A No. It would be the flow of the heat,
19 | because it was a buoyancy-driven flow. So what happens
20 | is we assuned that the heat that was dissipated inside
21 | the, the box on the other side of the wall, so the steam
22 | went over. Sonething happened in there. W don't, you
23 | know, | wasn't privy to see what was going on over
24 | there, but we know that the, that the steam was
25 | condensed back into water. So it dissipated heat inside
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1 | of that space.

2 And so what we assuned was sone percentage of
3 | the heat that was dissipated in that space was actually
4 | buoyancy. It was heated through the walls, uniformy

5 heat ed through the walls of that enclosure, and it

6 | caused a buoyancy-driven flow. So buoyancy-driven flow
7 | causes huge heating. And the hot air rises, the cool

8 | air falls, and it actually creates a | arge w nd when you
9 have very high tenperatures and a | ot of power.

10 Q Ckay. So the hot air would go up to the area
11 where the vent is, right?

12 A Uh- huh.

13 Q Ckay. Wuldn't that vent out?

14 A Sone of it does, yeah.

15 Q Ckay. And so as it's going out, it creates
16 | actually by, by venting out that way, in essence, a

17 | vacuuminto the --

18 A Yeah, but pressure differential.

19 Q Pressure difference?
20 A And it wouldn't be a vacuum
21 Q Ckay.
22 A But it would be a pressure differential, yes.
23 Q Ckay. So by opening those doors, cooler air
24 | woul d be brought in?
25 A Coul d, yeah, but the --
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1 Q Whi ch - -
2 A -- the flowis actually pretty amazi ng how
3 | much flow there was in the room So because there was a
4 wall, there was a half wall, | don't knowif you recall
5 | but there was a half wall. And so you heat, you cause
6 | this flow. The flow cones up and col | apses, and it
7 | rolls back over. So that was the basis of our
8 | assunptions for our sinulation, was that the vent was
9 | open. So air could go out the top, but the doors were
10 | closed, |ike when we were there on that day in February.
11 Q So you didn't run a sinmulation wth the doors
12 open?
13 A The doors weren't open when we were there.
14 Q But you do realize they open and did --
15 A Yeah.
16 Q Did you ask anyone there whether they were
17 | open the majority of the tinme that it was running?
18 A No. Because --
19 Q It was just --
20 A -- we were just looking at it, why,
21 | specifically I was |ooking at why wasn't it hotter and
22 | nore unconfortable in the building when we were there
23 | when it was dissipating all this out.
24 Q Were there ventilation fans?
25 A ' msorry?
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1 Q Ventilation or, I"'msorry. Wre there, were
2 | there fans --

3 A Yeah.

4 Q -- to nove air?

5 A There were two fans |ocated kind of at the

6 | aft end of the building, kind of the, the rollup door

7 | side of the building.

8 Q Yeabh.

9 A They were not operational when we were there
10 | either.

11 Q Ckay. But did you work those into the

12 | simulation?

13 A No, because they weren't in operation when we
14 | were there.

15 Q Just for that short period while you were,
16 | did you ask anyone whether those were normally in

17 | operation --

18 A Yeah, actually we did.

19 Q -- during the --
20 A W asked Fulvio Fabiani if they were.
21 Q What did he say?
22 A He said fromtime to tinme they were on, yes.
23 Q Ckay. But how often is fromtinme to tinme?
24 A You woul d have to ask Ful vio Fabi ani .
25 Q What was the air transfer rate in that
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1 | building?
2 A Meani ng, what do you nean?
3 Q Li ke how often did the air circul ate through?
4 A You nean vented outside and fresh air com ng
5 [inor?
6 Q Yeah, absol utely.
7 A W, | nmade an assunption about the buil ding,
8 | and so | have no idea.
9 Q What was the assunption you nade?
10 A The assunption was that there was a vent at
11 | the top and --
12 Q Just one?
13 A The, yes. The, where the vent hole was
14 | above, and that it was just heating of that room
15 Q Ckay. |If there was a second vent, woul d
16 | that, would that change your cal cul ati ons?
17 A Yeah. It would change the heating, yes.
18 Q And if the doors were open, that woul d change
19 | the calculations as well --
20 A Yes.
21 Q -- for your sinulation?
22 A Yeah. But they weren't there when | was
23 | there.
24 Q What about if the fans were on? Wuld that
25 | change your cal cul ations?
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1 A For sone of the convection, yeah. It would

2 | actually change the cal cul ati on sonmewhat, vyes.

3 Q How | arge were the bay doors?

4 A | would have to ook in the sinmulation. |

5 | believe that they were approximtely 10 feet w de and

6 | about 14 feet high, but that was an approxi mati on.

7 Q Ckay. What was the construction of the

8 | building?

9 A Cenent. So there were concrete walls, and
10 | there were concrete ceiling nodules wth a kind of beam
11 structure.

12 Q Do all types of concrete absorb the sane

13 | anount of energy, sanme anount of heat?

14 MR. LOVAX: (Objection to the formof the

15 questi on.

16 A No. All concrete is not identical.

17 Q Ckay. So did you make any specific notation
18 | as to the type of concrete?

19 A Yeah. W used the average for concrete for

20 | the material, and we al so used the average tenperature

21 | for that region from NOAA, and we used the average w nd
22 | flow velocity on the outside of the building.

23 Q Were there any wi ndows in the building?

24 A There were no wi ndows in the back section

25 | that | had access to.
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1 Q Ckay. What about the front section?
2 A There appeared to be sone wi ndows in the
3 | office area.
4 Q In the office area, so downstairs?
5 A Wll, there were sone windows in the front,
6 | and there may have been sone w ndows up above as well.
7 | I was never in the office area.
8 Q Do you know what was up on the second floor?
9 A Huh- uh.
10 Q Ckay. What about a heat exchanger? Did you
11 | see the heat exchanger?
12 A W were not given access to anything on the
13 | other side of the wall.
14 Q Ckay. Now, if there was a heat exchanger
15 | there, would that affect your calculations or
16 | sinmulation?
17 A That's why we actually did a 10 percent waste
18 | heat calcul ation, the 100-kilowatt cal cul ati on. Because
19 | if we just gave the benefit of the doubt that maybe
20 | there was sone nechanismthat we were not privy to
21 | dissipating nost of that heat, you would still have
22 | losses in the systemand you would still have to get
23 | that heat out. So what we assuned, which actually was a
24 | very generous assunption, was that in the case of the
25 100 kilowatt, that the, a 10 percent waste heat was
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1 | actually a very nodest nunber conpared to the 1,000
2 | kilowatt plant waste heat.
3 Q What tenperature was the, the roomat 100
4 | kilowatts?
5 A So what | did was | drew section |ines al ong
6 | two locations. | drewa line directly down the path
7 | through the door that went fromthe front to the back,
8 | and then I drew a |ine up above. And on those lines |
9 | showed the tenperature at each one of the fine el enent
10 | points. And the tenperature ranged from about 55
11 | degrees Celsius up to about 68 degrees Cel sius al ong
12 | those two lines and in the section |ine.
13 There were other places where it was all the
14 | way up at 100 degrees C, but | felt I|ike, you know, that
15 | was the area where nost people were operating and
16 | working, so that would be the area to be concerned wth.
17 Q Do you know what the specifications of the
18 | heat exchanger were?
19 A | was -- which heat exchanger?
20 Q The heat exchanger used at the facility.
21 MR LOVAX: (bjection to the formof the
22 questi on.
23 A | don't, | don't have any information about a
24 | heat exchanger in the facility.
25 Q Ckay. And so you didn't use any of that
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1 | information in preparing your sinulation?

2 A VWll, it wasn't provided, yeah, so | don't

3 | have that information.

4 Q Ckay. So you, you only perfornmed a

5 | sinulation assum ng one vent, closed doors --

6 A Uh- hubh.

7 Q -- no heat exchanger?

8 A Well, | mean so here's the, we have to be

9 | careful when we say no heat exchanger. | assuned that
10 | there nust have been sone nechanismto dissipate a good
11 | amount of the heat because there was no, clearly there
12 | was no work being done in the system because there was
13 | no pressure, right. The pressure was reported at zero
14 | continuously throughout the test. So there was no work
15 | being conpl et ed.

16 So if you consider that, | said, well, let's
17 | just give themthe benefit of the doubt and say 90

18 | percent of the heat they were able to get rid of in some
19 | way. Maybe that was your heat exchanger. Maybe that
20 | was sonething else, but there were still losses in the
21 | system So the rest of that heat | said was, well,
22 | let's try 10 percent, and then let's try 25 percent, and
23 | let's try 50 percent, different |levels of efficacy of a
24 | heat exchanger, and then do the sinulations and | ook at
25 | it and see what the tenperature was.
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1 So | was surprised to see that the

2 | tenperature in the sinulation would reach as high as it
3 | did even at 100 kilowatts, but then | reflected back on
4 | the fact that it's Florida. |It's pretty darn hot.

5 | There was no air conditioning in the building other than
6 | the air conditioner for the small |SO container |ab.

7 | And furthernore, the -- sorry there -- the, so, | |ost
8 | ny train of thought with that.

9 Q What exterior or, exterior air tenperature
10 | did you presune if you were --

11 A 25 degrees Cel si us.

12 Q Wi ch is what Fahrenheit?

13 A | don't know. You would have to do the

14 | calculation. Say about 80. Approximtely.

15 Q You don't know what the | osses were on the
16 | heat exchanger, do you? You're just --

17 MR LOVAX: (Cbjection.

18 A |'ve --

19 Q -- maki ng an assunption?
20 A |, 1've, | don't know
21 Q Ckay.
22 A | didn't know about any heat exchanger.
23 Q Ckay.
24 A So for the fourth tine, I'mnot aware of any
25 | heat exchanger.
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1 Q Ckay. So you nmde assunptions based on
2 | guesses, based on --
3 A | made what | --
4 Q -- very limted information?
5 MR LOVAX: (bjection to the formof the
6 questi on.
7 A | made what | believed in ny engineering
8 | judgnment were reasonabl e assunptions about nodeling the
9 | building in a way that reflected a very conservative
10 | estimate of what the conditions would be.
11 Q Wl |, your conservative estimate and m ne
12 | mght differ because my conservative estinmate probably
13 | woul d have had bay doors open at |east part of the tine.
14 A But when | was in the building the doors were
15 not open.
16 Q And you were there for how many hours, sir?
17 A W were there all day on the 16th and all,
18 | and about half the day on the 17th. And you were there
19 | with us.
20 Q And was the plant running the entire tinme on
21 | both days?
22 A The plant was running for up to 10, up until
23 | 10:30 on the first day when they shut it down, but as
24 | you said before, even if you turn off the, the heaters,
25 | the reaction will run for apparently nonths as you
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1 | showed in or as you discussed in your COP arguments. So
2 | turning it off doesn't nmean that it inmmediately turns

3 | off.

4 Q Now, sir, in these steam systens, the

5 | pressure is only necessary if you're dealing wth

6 | nmechanical work, right, not, not sinply where heat is

7 | used; is that correct?

8 A That's right. |If you want to heat something
9 | tolet's say 103 or 104 degrees C, you woul d need

10 | pressure. You have to be able to have enough pressure
11 | so that the steamw || flow through the pipes and have
12 | the loss, overcone the losses in the pipes. Renenber

13 | how I described all the el bows and the 90s in the |ength
14 | of the run? There are natural |osses in the piping

15 | systemthat you have to overcone that pressure drop.

16 So in a case where you're, where you woul d

17 | have very low, very |ow pressure, for exanple, |ike

18 | maybe a, a, a laundry service, they may do sonet hi ng

19 | like that. Wen you do that, you can't do work. So
20 | there, it wasn't like there was pressure turning a
21 | turbine or pressure turning sone other device. Al that
22 | was happeni ng was that steam was being used to heat
23 | something. And so what you're doing is you're
24 | converting the, the, converting this higher tenperature
25 | area, transferring that heat to sone other |ower
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1 | tenperature area, and condensing the steam back into
2 | water, and recirculating it back to the other side.
3 Q And what anount of pressure or vacuum woul d
4 | have been needed to nove that anount of steanf?
5 A My recol |l ection, based on the information |
6 had, was about 10 PSI pressure drop, but it is
7 | inmpossible to say without knowi ng what was on the other
8 | side of the wall. | nean if there was a bunch of
9 | additional plunbing or turns or corners or ups or downs,
10 | then that nunber goes up because there are nore | osses
11 in the system
12 Q 10 PSI?
13 A Approximately. And | know |'m m xi ng units
14 | on you there, so I'm--
15 Q You are.
16 A -- sorry about that.
17 Q So your thermal sinulations, do they set
18 | forth, the sinulations that you' ve done, do they set
19 | forth all the presunptions and data that you put into
20 | then?
21 A Yes. It's all in the simulation files, all
22 | of the assunptions and all of the data.
23 Q Ckay. Do you know whet her those have been
24 | provided?
25 A | believe that those were conducted for our
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1 | attorneys, so I, | don't know what was provi ded.

2 Q You don't, you don't plan on presenting those
3 | toajury, do you?

4 MR LOVAX: (bjection --

5 A | do, yes.

6 MR LOVAX: -- to the formof the question.
7 Q You do?

8 A Yes.

9 Q So you, you plan on using those sinulations
10 | in front of a jury, yet sonehow they haven't been

11 | provided to us prior to your deposition?

12 A | don't know what's been provided.

13 MR LOVAX: (bjection to the formof the

14 questi on.

15 A So | don't know what has been provided. |
16 | provided those to counsel, and | provided themas a

17 | basis for understanding what was going on in the

18 | buil ding.

19 Q As well as a report?
20 MR LOVAX: (bjection to the formof the
21 questi on.
22 A Yes. | think I, | believe | did wite a, a
23 report.
24 Q Ckay.
25 THE VI DEOGRAPHER: 20 m nut es.
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1 MR, ANNESSER: 20 minutes to?
2 THE VI DEOGRAPHER:  Your cut off.
3 MR ANNESSER: To ny cut off, okay.
4 Q Going to the next opinion that you give as to
5 | water flow. W' ve tal ked about this to sone degree.
6 A Yes.
7 Q |'d li ke to ask you about the nethodol ogy,
8 | specifically what you neasured and the angles at which
9 | you tested them at.
10 A | don't have the report in front of me, but
11 | the, we neasured the flowrate as the, we neasured the
12 | flowrate at, at the, the PowGaz adaptor (sic) flow
13 | neter using its NC connector interface, the electrical
14 | interface. W neasured the tunbl er odoneter device on
15 | the top of it as was done in the plant, as, as we
16 | understand was done in the plant. And we neasured the
17 | actual flow rate using a calibrated flow neter when we
18 | punp the data froma 1-neter cubed | ower chanber up to
19 | the inlet of the pipe and let it flow down the, the
20 | system
21 Q One thing | want to go back to here. | want
22 | to mark this as [Exhibit 14. Show you this docunent.
23 (Wher eupon, [Exhibit 14 was nmarked for
24 i dentification.)
25 A Ckay.
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1 Q Thi s docunment has bates nunber [ H00120283,
2 | which appears to be an e-mail fromyou to Tom Darden,
3 | Dewey Weaver with copy to Christopher Pace -- |'msorry,
4 | copy to Dewey Weaver, copy to Christopher Pace, JT
5 | Vaughn, April Knight, Brian MLaughlin, and Ms. Watkins.
6 | And M. Lonax.
7 A Uh- huh.
8 Q And this is regarding flow nmeter testing?
9 A Yes.
10 Q Ckay. On the second page of this docunent,
11 | there's a small part that's not redacted. It says, "And
12 | we are |lucky he did not burn down the whole building.
13 | In my opinion, there is no possible way even in theory
14 | that the BF systens as they were built could support a
15 | | arge anount of heat."
16 A Yes.
17 Q Was this part of your opinion?
18 A | don't know what it was. |It's redacted.
19 Q Was - -
20 A And |, to be honest --
21 Q WAas that --
22 A -- | don't know what was in there.
23 Q Was that a report of the flow nmeter testing,
24 | as it says regarding --
25 A | --
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1 Q -- flow neter testing?
2 A | have no idea because it was redacted. I, |
3 | don't know. | indicate in the first e-mail, "The flow
4 | meter testing is ongoing." And then | go on, "Attached
5 | are three 500-kilowatt sinulation videos. | have other
6 | sinmulations conplete that | need to nake videos out of.
7 | It should be very hot in the building."
8 Q Ckay. Are those, are those the sinulations
9 | you're tal king about today?
10 A Yes.
11 Q Ckay. So they had those as of May 7, 20167
12 A Yeah. These are the ones that | don't know
13 | if they could actually see them
14 Q You don't know one way or another?
15 A | don't. Because after | sent followon
16 | videos, | nmean they nmay have been able to read these,
17 | but | know recently when | started sending videos to
18 | themthey were all, they, they were static. | don't
19 | know why, but it was a conversion error.
20 Q But, but at the very |east you had attenpted
21 | tosend it to them and presunptively if they didn't go
22 | through, they would have told you on or before May 7,
23 | 20167
24 A Yeah. That's about the tine |ine.
25 Q Ckay. So they've had this stuff for a while.
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1 A Vell, let nme, hold on one second. Let ne see
2 | here. My 7th, yes, | think that's fair.

3 Q Ckay. Now, with respect to the heat

4 | simulations, are there, are there specific fornulas that
5 | you used to calculate the, what the roomtenperature

6 | woul d have been?

7 A Yeah. That's, that's the purpose of the, the
8 | OpenFOAM sinmul ation software. It allows you to do a

9 | wde variety of turbulent flow, buoyancy-driven flow,

10 heat transfer analyses. |[It's an entire deconposition of
11 | the diffusive heat transfer equations.

12 Q So what's the fornmulas? Wat are the

13 | equations?

14 A It's the heat transfer equations. It's the,
15 | it's the finite elenent version of the heat transfer

16 | equations as it's coded in QpenFOAM It's a

17 | buoyancy-driven foam-- flow sinmulation.

18 Q Ckay. So this, this software provides the

19 | equation?
20 A Wll, the software is an inplenentation of a
21 | finite elenent solver for these equations. So what you
22 | do is you create a nodel of the, what you're going to
23 | simulate. And then you create boundary conditions, and
24 | then you set up a set of sinulations. So in this case
25 | it was a buoyancy-driven flow.
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1 Q Ckay. But what are those equations
2 | specifically? Do you know?
3 A | can't recite themoff the top of ny head.
4 Q Ckay. Do you know what they are?
5 A Yeah, they're the --
6 Q If --
7 A -- well, heat transfer, the --
8 Q Ckay.
9 A Yeah.
10 Q This sinmulator, if | were to go to open, open
11 | flow --
12 A OpenFOAM
13 Q -- OpenFOAM sorry, and put in all of the
14 | requested data for this, could I run a sinulation?
15 A | don't think you have the conpetency to do
16 | that.
17 Q | would not --
18 A And not hi ng personal .
19 Q -- be insulted.
20 A Right. So not, nothing personal. | don't
21 | believe that -- | nmean you have to have sone
22 | expertise --
23 Q Way ?
24 A -- and that's why --
25 Q What, what does it take that | don't have?
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1 A A | ot of understanding of the heat transfer

2 | and the fluid mechanics and --

3 Q What about? What about? | nean give ne

4 | specifics, not just about the heat transfer.

5 A You have to have an understanding of all the
6 | boundary conditions that you would define, the materials
7 | that you woul d define, how you would -- a mgjor part of
8 | this is how you deconpose the systeminto a series of

9 | grids so that you can solve it. And you would have to
10 | have an understandi ng of how the tools work. You would
11 have to have a conputing systemthat was adequately

12 | large to run the sinulations.

13 For exanple, the 100-kilowatt sinulation that
14 | 1've been running, that actually has taken al nost three
15 | weeks on a pretty powerful conputer. So there's,

16 | there's a lot that goes into it, and that's why I

17 | actually, | have been doing sinmulations of this sort for
18 | many, many years. And, and actually we have outsourced
19 | when, in nmy previous conpany we outsourced it to other
20 | conpanies that did this. And when | left ny conpany, |
21 | was very interested in |ooking at QoenFOAM because of
22 | the power of this tool. And it's open source. So |
23 | actually went and had training on open -- on using this
24 | tool in contrast to other tools that we have used in the
25 past .
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1 Q And so it, it applies these equations that
2 | you can't tell ne today what they are?
3 A Yeah. They're the, they're the diffusive
4 | heat transfer equations. Do you, you want ne to wite
5 | out the cal culus?
6 Q Do, do you know it?
7 A No, not off the top of ny head.
8 Q Ckay.
9 A And so.
10 Q Did you rely, in preparing the data to put
11 into this sinmulator, did you rely upon any witten
12 | literature, publications, or otherw se?
13 A Yeah. I, | relied on all of ny training
14 | throughout ny masters and PhD prograns in convective
15 | heat transfer, fluid nmechanics, turbulence sinulations.
16 | Most of ny graduate work was actually in those areas,
17 | and then | used and then | enployed this tool. As |
18 | said before, ny, ny research in ny PhD program was on
19 | large eddy sinulations, which is a famly of sinulations
20 | that can be done in this tool. And so, and
21 | that's actually how --
22 Q Large eddy deals with fluid, correct, not
23 | air?
24 A -- it's -- what's that?
25 Q Large eddies refer to fluid?
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1 A No. A large eddy simnulation --
2 Q Sur e.
3 A -- is a, it's a course grid scale full
4 | simulation of the Navier-Stokes equations, and it can
5 | incorporate the heat transfer equations for, on a course
6 | grid. And what you do in large eddy is you solve at a
7 | large grid, and you nodel at a smaller grid. So that
8 | was ny research. You said we were going to get back to
9 |it, but that was ny research in ny PhD program
10 And so a large eddy sinulation is not, it, it
11 | can be used for lots of different things. You can use
12 | it for fluids. You can use this for gas. You can use
13 | it for plasmas. You can do lots of different things.
14 | In this case, we were doing it for air, the nost sinple
15 case.
16 Q Wth respect to the flow neters, sir --
17 A Yes.
18 Q -- did you test what the reading on the flow
19 | meter would be if the anpbunt of water passed through it
20 | and the anount being, the anmount that Penon reported
21 | went through?
22 A Uh- huh.
23 Q You did?
24 A |'msorry. Say that again. |'msorry.
25 Q Did at any tinme you test these flow neters
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1 | that you had -- and how many of themdid you test?
2 A W tested two of them W bought four of
3 | them
4 Q |s there a reason you didn't test all four?
5 A One of them we bought was a nmuch smaller unit
6 | that woul d have been nore appropriately sized for this
7 | application, and we just never got to it.
8 Q Ckay. What about the two that you tested?
9 | Were they the exact sanme unit?
10 A They were the exact sane unit, yes.
11 Q Ckay. And did you test them by putting
12 | through, | believe it's 1.6 cubic neters of water per
13 | hour?
14 A 1.6 is thelimt, right? That's the m ni num
15 Q Ckay. And, and what was the plant producing?
16 A The plant was producing between 1 and 1.5.
17 | So it was bel ow the m ni nrum operational point for the,
18 | for the, for the unit.
19 Q 1 and 1.5? Now --
20 A Yeah, that's what | recall. So if we take --
21 | yeah, 1.5 was 36,000. And | believe there was a nunber
22 | like 24,000, and that would have been 1. Assum ng t hat
23 | the density of water --
24 Q What was the average?
25 A Across the whole test? | don't know |
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1 | don't think | ever --

2 Q Majority of it was done at 36,000, correct?
3 A Yeah. Mbst, nost of the nunbers were around
4 | 36,000 or exactly 36, 000.

5 Q Ckay. So at 36,000 you woul d be tal king

6 | about --

7 A 1.5.

8 Q .- 1.5.

9 A And - -

10 Q Did you --

11 A --at 24 it was about 1. It is 1.

12 Q Did you test the flow neters by putting

13 | through 1.5 cubic neters per hour?

14 A No, we did not.

15 Q Ckay. So you don't know what the error rate
16 | woul d have been putting that amount through?

17 A Vell, it's not --

18 Q Your test was sinply to determ ne whether you
19 | could achieve sonme | ower anount of water flow to fool
20 | the device?
21 A No. | was not suggesting fooling the device.
22 | What | was saying is that the manufacturer has a very
23 | clear set of instructions, and in the set of
24 | instructions they indicate what, how to properly size a
25 | system And they indicate that the, the device has to
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1 | be full, and they indicate that any neasurenment bel ow
2 | 1.6isinvalid. So fromthat standpoint, we wanted to
3 | know what woul d happen if you were bel ow. Because
4 | they're invalid neasurenents if you can't neet the
5 | mnimum They just don't work.
6 Q Do you know, sir, the specific device that
7 | was used, the flow neter, was it certified prior to its
8 | use?
9 A In the reports they indicate that there was a
10 | test report.
11 Q Yeah.
12 A | never saw that test report before the test,
13 | but what | did have is the PoWwGaz adapter -- | think
14 | that's the correct name -- PoWwGaz adapter type
15 | certification fromtheir website and their manuals. And
16 | they, of course, sent that information when we bought
17 | the units too.
18 Q Ckay. Do you have any reason to dispute the
19 | certifications of any of the equipnment that were
20 performed prior to the test?
21 A | have, I, | don't think I've ever seen the
22 | certifications before the test.
23 Q Ckay. The...
24 THE VI DEOGRAPHER: CGot ei ght m nutes.
25 Q Ckay. So you've never seen the
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1 | certification, sir. Do you have any reason to doubt

2 | then?

3 A Vell, | haven't seen them so | wouldn't know
4 | what to coment on doubting them

5 Q VWll, I'"masking you sitting here today

6 | whether you have sone information that any certification
7 | woul d be inaccurate.

8 A It woul d depend on what the test was and how
9 | it was done and who did it and if the, if there was

10 | control over the devices before and after and, | nean it
11 | depends on a | ot of things.

12 Q All right. Let ne ask it this way. Have you
13 | fornmul ated any opinion that the devices have been

14 | tanpered wWth?

15 A No, | have not.

16 Q Have you formul ated any opinion that the

17 | device or devices in this case have been inaccurately

18 | measuring?

19 A | naccurately neasuring, so | have --
20 Q Are they, are they flawed neasurenents?
21 A | have fornulated an opinion that the flow
22 | meter was inproperly sized and it was operated below its
23 | minimumoperating point, which is the data that was
24 | provided by Penon and al so supported by the information
25 | provided by the manufacturer including the type
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1 | certificate.

2 Q |f the flow neter were, was certified and

3 | tested at the reported flow rate, would you have any

4 | reason to challenge that report?

5 A It wholly depends on what testing was done

6 | and how it was done and by whom and what their

7 | qualifications to do the testing would be.

8 Q Let ne show you, sir, what we wll mark as

9 | Exhibit 15.

10 (Wher eupon, [Exhibit 15 was marked for

11 identification.)

12 Q It's a conposite exhibit, all there. |

13 | believe it's 15.

14 A It's 15. This one is 14.

15 Q |s a conposite exhibit, and I'm going to ask
16 | you to turn to the docunent bates stanped as Penon

17 | 00000156, which purports to be a certification perforned
18 | on the flow neter, the one used on this test, not a

19 | simlar one or different nodel, but the sane one, sane
20 | serial nunmber. And it was purportedly perforned on
21 March 11, 2016.
22 A 1567
23 Q Yes, sir, 156.
24 A Ckay.
25 Q Ckay. And it purports that where there was
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1 | 1.52, which is what we deci ded was the average when
2 |it's --
3 A | don't renenber.
4 Q -- at 367?
5 A Yeah, you --
6 Q Ckay.
7 A -- you suggested that. | don't know the
8 | averages.
9 Q Well, at 36, at 36,000 --
10 A s 1.5.
11 Q -- liters, it's 1.5. So this tested at 1.52,
12 | resulted in a error rate of 1.31 percent.
13 A | don't --
14 MR LOVAX: (Objection.
15 A -- speak or read Italian, and | haven't had
16 | an opportunity to reviewthis. And so fromthat
17 | standpoint, | would have to understand what the full
18 | test was. | don't know who LMW Rapporto Di Taratura is.
19 | | don't knowif they're qualified. And furthernore,
20 | they are, they are calibrating a device outside of the
21 | operational range that it was manufactured and desi gned
22 | for. It's inconsistent with all of the instructions
23 | fromthe manufacturer. Do you have this sane
24 | calibration in English by chance?
25 Q | do not believe we have one in English.
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1 | They --
2 A Ckay.
3 Q -- happen to be an Italian conpany.
4 A Ckay. So we probably need to have this
5 Interpreted and find out who these people are.
6 Q Li kew se, if you turn to Penon 0000158.
7 A Unh- huh,
8 Q Ckay. It is a second neasurenment of this
9 | device.
10 A Uh- hubh.
11 Q Ckay. And it nmeasured between .7 cubic
12 | neters per hour and 2.5 cubic neters per hour?
13 MR, LOVAX: (Objection.
14 A Yeah, again | --
15 Q Pur portedly.
16 A | don't know. |Is this maybe Italian? Maybe
17 | this is even a different |anguage. | don't know what
18 | thisisin. Isit --
19 Q Do you know what M3/ H neans?
20 A Yeah. \What does portata nean?
21 Q FI ow.
22 A That's fl ow?
23 Q | believe that's flow.
24 A Ckay. So --
25 Q That's the best Italian | know.
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1 A Ckay. So why, maybe you could go through and
2 | interpret all of this |anguage for ne.
3 Q That | cannot do for you because | don't
4 | speak Italian.
5 A Ckay.
6 Q Sir --
7 A | s that maxi nrumflow, mninumflow, average
8 | flow?
9 Q | believe that's the tested rate.
10 A Ckay.
11 Q But let's make that assunption for now.
12 | Ckay?
13 A kay.
14 Q W'll, we'll call it an assunption. W can
15 have you check that. But at 1.5, errore, which I'm
16 | pretty sure we both can guess is error percentage --
17 A Uh- huh.
18 Q -- at 1.5 appears to be .3 and .4 --
19 MR LOVAX: (Objection.
20 Q -- percent.
21 A This, again I'll go back to the original
22 | discussion. Were is the test plan? Were are the test
23 | procedures? Were is the data to support this? These
24 | are nunbers in Italian on a sheet of paper.
25 Q That is a great question. Were is your test
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1 | plan, sir, for the test you ran?
2 A It's in our, in our archival, and it was
3 | provided to our attorneys under attorney-client
4 | privilege.
5 Q It has not been provided to ne --
6 A | don't, | don't know
7 Q -- so | can't evaluate your test either, but.
8 MR LOVAX: (Objection to this as argunentive.
9 You're just making conversation instead of
10 guesti ons.
11 Q Can | properly evaluate your test, sir,
12 | without knowi ng the test plan?
13 A | don't believe you can.
14 Q Okay. Can | properly assess your test, your
15 | testing without being provided the test data?
16 A | don't believe you could.
17 THE VI DEOGRAPHER: One and a half m nutes.
18 Q Can | adequately eval uate your test data
19 | without seeing any information --
20 MR LOVAX: (Objection.
21 Q -- regarding howit was performed, how it was
22 | run, the test data, the assunptions nade, the slope, the
23 | flowrate of the water?
24 A Only to the equivalent extent as | can read
25 Italian and interpret this.
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1 Q Ckay. So your answer is --
2 A So the answer woul d be no.
3 Q No.
4 A Yeah.
5 Q Ckay. So, so you, you understand that |I'm
6 | sitting here today and I'm ny hands are tied. | can't
7 | really evaluate whether what you did was proper or not?
8 A Uh- huh.
9 Q Sir, do you --
10 A |s there, is there, do you have the, these
11 | sane calibrations before the test?
12 Q Yes, sir.
13 THE WTNESS: Can we get copy -- do we, have
14 we, do we have copies of that?
15 MR LOVAX: Were they provided in discovery?
16 MR ANNESSER: | believe they had been.
17 MR LOWAX: Ckay. |If you know the, the
18 bat es.
19 THE VI DEOGRAPHER: 20 seconds until the tine.
20 Q Sir --
21 A Yeah, so we'll take an action to | ook those
22 | up. We would, we would definitely want to see those.
23 Q Absol utely.
24 A See the sane calibrations before.
25 Q Now, sir, just so we can nove on, other than

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 341 of

02/17/2017 Joseph Alan Murray 423
Page 340
1 | the opinions you ve set forth here, do you plan on
2 | offering any other opinion testinony?
3 A Not as far as |I'maware at this point.
4 Q Are you planning on opining that there was
5 | sone sort of manipulation or nefarious activities taken
6 | by Dr. Rossi or any of the other third-party Defendants
7 | in this case?
8 A Not that |, not that | would imagine at this
9 | point, no.
10 Q Have you seen any evi dence of nefarious
11 | activities?
12 A Not at this point.
13 Q Ckay. Is it your understanding then, sir,
14 | that in all likelihood or is it your opinion that the
15 | problens with the data are the result of a either poor
16 | test plan, well, a poor test plan?
17 A My opinion would be that the, the results are
18 | a conbination of poor test plan, poor docunentation, and
19 | a conpletely inadequate selection of the sensors used
20 | for this system
21 Q Ckay. Are you planning on opining that the
22 | test plan was not followed?
23 A M. Penon provided ne with a test plan on the
24 | day, on February 16, 2016, trying to renmenber that day
25 | is correct.
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1 Q Yes, Sir

2 A He provided nme with the test plan regarding
3 | what they were going to do that day. That was different
4 | than the information that was provided in these other

5 | test docunents. So when we were there, | asked himif

6 he could provide nme a test plan, test procedure, the

7 | things that you would normally do to kind of close down
8 | a system And he provided ne a different docunent, so
9 |*mnot sure if the docunent he provided ne on that day
10 | was the correct docunent or which docunent, because

11 | there were --

12 Q Wl --

13 A -- a wde variety of them

14 Q -- there's a different plan for the

15 | cl ose-down procedures than there is for the start-up

16 | procedure, right?

17 A Vell, it was different than what was

18 | presented here, so yes.

19 Q How was it --
20 A In fact I, in fact | didn't even see that you
21 | guys had a copy of one.
22 Q How was it different?
23 A He had nodified it while we were standing
24 | there outside the container waiting for them He and
25 M. Fabiani were creating it. And they said that they
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1 | had e-nailed it to M. Darden a week or so before the

2 | test. And we called M. Darden to find out if he had a
3 | copy of it. Nobody could find it. They went through

4 | the e-mails. And so we asked themif they could just

5 | forward the e-mail, and they weren't able to do that,

6 | but what they were able to do was to produce anot her

7 | docunent, and that document was different.

8 Q What, what was different about it?

9 A Several of the details when | contrasted it
10 | with sone of these docunents that | had --

11 Q You can't tell me what they are today?

12 A Of the top of ny head | cannot.

13 Q Ckay. Is that fromthe two docunents?

14 | There's nothing that requires an expert opinion to tell
15 | the differences between the two docunents, is there?

16 A | woul d say that when | went through and

17 | described and | ooked at it, | would say there were lots
18 | of nuanced differences that it would require sonebody
19 | with sone experti se.
20 Q Such as?
21 A | don't recall off the top of ny head. I, |
22 | wote a summary, in fact, in that of a lot, one of the
23 | docunents that you' ve provided today that was redacted,
24 | wote a summary of a |lot of the issues that | had seen
25 | with the test plan.
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1 Q Ckay. That has --
2 A And that he provided us on that day.
3 Q Ckay. That hasn't been provided to us
4 | either. Now, on that day, on the 16th or 17th you took
5 | alot of notes and neasurenents, did you not?
6 A | did, vyes.
7 Q Yeah. Did you ever give those to counsel to
8 | produce to us?
9 A | gave those to counsel --
10 MR LOVAX: (Objection. Again to the extent
11 that there's any comunications with counsel.
12 A | gave those to counsel under attorney-client
13 | privilege.
14 Q Real | y?
15 A | did, vyes.
16 Q And, and the attorney-client privilege, do
17 | they represent you?
18 MR LOVAX: (bjection.
19 A | was an enpl oyee of Industrial Heat at that
20 | point.
21 Q Wre you retained as an expert?
22 MR LOVAX:  (bj ection.
23 A |''msorry. \Wen?
24 Q Prior to the end of the test?
25 A WAs | retained as an expert prior to the end
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1 | of the test? No, | was --
2 Q For Industrial Heat.
3 A -- an enpl oyee of Industrial Heat.
4 Q Ckay.
5 A Prior to the end of the test | was an
6 | enployee of Industrial Heat.
7 Q And your work there was as an enpl oyee of
8 | Industrial Heat, was it not?
9 A Uh- huh.
10 Q Your neasurenents?
11 A Uh- huh.
12 Q Ckay. That, that was in the ordinary course
13 | of your job functions?
14 A No. | was provide -- | was doing this
15 | specifically because | was requested to do it when we
16 | went down to the plant closing after Industrial Heat had
17 | engaged.
18 MR LOVAX: And once, once again --
19 MR. ANNESSER: No, no. Hold on.
20 MR LOVAX: -- | object.
21 MR ANNESSER: |I'mentitled to timng here.
22 Q Wre you asked to come down to the plant on
23 | the 16th and 17th by counsel or as part of your job?
24 A | was asked to conme down --
25 MR LOVAX: (bjection.
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1 A | was asked to conme down by Industrial Heat
2 | under the gui dance of counsel.
3 Q Ckay. So at that point in tine, wthout
4 | seeing any of the things that you observed on that date,
5 | was it your understanding that they were planning on
6 | litigating wth Dr. Rossi?
7 MR LOVAX: (Cbjection. Do not respond to
8 this based on your --
9 MR ANNESSER: | asked hi s understanding.
10 MR. LOVAX: No --
11 MR ANNESSER: ['mentitled to understand
12 that. Yeah, absolutely.
13 MR LOVAX: That woul d be based on his
14 communi cation with counsel.
15 MR. ANNESSER: Was it --
16 MR LOVAX: (bjection.
17 MR ANNESSER: Hi s understanding is his
18 under st andi ng.
19 MR. LOVAX: Based on --
20 MR ANNESSER: |'m not aski ng about
21 comuni cations. H's understanding is not
22 privileged. Comunications are.
23 MR LOWAX: [I'mgoing to instruct you, if you
24 can provide anything outside of what you know from
25 your conmmuni cations with counsel, then you should do
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1 so. Oherwse --
2 MR. ANNESSER  Just because he conmmuni cat es
3 W th counsel doesn't nean he doesn't have to testify
4 to anything that he conmuni cated about. |'m asking
5 his understanding. |'mnot asking what was
6 di scussed.
7 Q And | don't want you to tell ne what was
8 | discussed. | want you to tell ne was it your
9 | understanding at that point in tinme that they were
10 preparing for litigation with Dr. Rossi?
11 MR LOVAX: (Objection. |[|f you can answer
12 w t hout divul gi ng what you knew from - -
13 MR. ANNESSER:  Stop, M., M. Lomax. You are
14 guiding the witness. Gkay. |'mnot asking for any
15 communi cat i ons.
16 BY MR ANNESSER:
17 Q You can answer with a yes or no. Ws it your
18 | understanding, sir, that at that tine, as of the end of
19 | the test, February 16th and 17th, 2016, that |ndustri al
20 Heat was preparing for litigation with counsel -- or I'm
21 | sorry, litigation with Dr. Rossi?
22 A Al'l of nmy communications were with counsel at
23 | that tine.
24 Q Al right. That was not the question, sir.
25 | Was it your understanding that, that Industrial Heat was
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1 | preparing litigation with Dr. Rossi?
2 A My understanding was that the Industrial Heat
3 | group anticipated that Dr. Rossi would sue them
4 Q Because they did not plan to pay?
5 MR LOVAX: (Objection. | object to this
6 entire line of questioning.
7 A | don't, | don't have any idea about why.
8 Q Wiy woul d Dr. Rossi sue thenf
9 A | have no idea. He's a litigious person? |
10 | don't know.
11 Q |s he? How nmany | awsuits has he filed?
12 MR LOVAX: (Objection. [I'm..
13 A | have no idea.
14 Q VWell, you just called hima litigious person?
15 A Uh- huh.
16 Q Based on what ?
17 A Based on comments made to nme by Tom Darden.
18 Q What coment s?
19 A That he's a litigious person and we need to
20 | drive this to find out if anything is real here.
21 Q And when were those comments nade?
22 A June of 2015.
23 Q So your participation in the, in comng down
24 | on the 16th and 17th of February 2016, was that in
25 | anticipation of litigation or was that in your role as
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1 | the Vice President of Engineering for Industrial Heat?
2 MR LOVAX: (bjection.
3 A So ny role as, as Vice President of
4 | Industrial -- Vice President of Industrial Heat was to
5 | go and |ook at this test closeout. |In fact, | don't
6 | even believe that | knew the test closeout was going to
7 | happen until only a few days before that.
8 Q Ckay.
9 A Maybe a week before it.
10 Q What specifically were you asked to do?
11 A To observe and find out what was going on in
12 | the plant, figure out what, what was done, and observe
13 | what was happeni ng.
14 Q Now, at that time -- when did you first learn
15 | what, if anything, was on the other side of the wall at
16 | Jwe
17 A When was the first time that | |earned? |
18 | don't know that | actually know what was on the other
19 | side of the wall. | know there was the container, but
20 | other than a steamcontraption to receive steam and send
21 | condensate back, | don't know. And, and the noise that
22 | it was producing while we were there. So | think |I saw
23 | some pictures maybe in the |ast two weeks, three weeks.
24 Q What noi se was it producing?
25 A Ch, it was just an irritating noise when the,
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1 | when we were in the lab. It sounded like an air
2 | conpressor running continuously.
3 Q Do you know what that was?
4 A No. It was very irritating.
5 MR ANNESSER Ckay. |If we can go off the
6 record for just a nonent.
7 THE VI DEOGRAPHER: We're off the record at
8 4:52 p. m
9 (Recess taken 4:52 p.m to 4:53 p.m)
10 THE VI DEOGRAPHER: We are back on the record
11 at 4:53 p. m
12 | BY MR ANNESSER:
13 Q Ckay. Sir, | have concl uded ny questioning
14 | with one |ast question. Oher than what we have
15 | discussed here today, are there any other opinions that
16 | you plan on offering in this case?
17 A Not that |'maware of at this tine.
18 MR ANNESSER  (Ckay. Thank you. Gentl enen,
19 it's yours.
20 MR. LEON: Thank you, John.
21 EXAM NATI ON
22 | BY MR LEON
23 Q Good afternoon, M. Mirray. M nane is
24 Francisco Le6on. |'mnot sure if you remenber. W net
25 | back at the deposition of Dr. Rossi. | represent JM
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1 | Products, Inc., Henry Johnson, and James Bass. | only
2 | have a couple of questions for you. To start, did you
3 | ever neet M. Henry Johnson?
4 A | have not.
5 Q You have not. Geat. Have you ever spoken
6 | wth himon the phone or via e-mail?
7 A | have not.
8 Q Ckay. Have you ever net M. Janes Bass?
9 A | have not.
10 Q You have not. Have you ever spoken with him
11 | via telephone or e-mail?
12 A | have not.
13 MR. LEON. Okay. That's all the questions I
14 have. Go ahead, Rudy.
15 THE WTNESS: That was easy. | like that.
16 MR. NUNEZ: Al right.
17 EXAM NATI ON
18 | BY MR NUREZ:
19 Q Good afternoon, M. Miurray. M nane is Rudy
20 Nufiez. W also net the other day at Dr. Rossi's
21 | deposition. Can you hear ne clearly through the
22 | speaker phone?
23 A Yes.
24 Q Al right. You let ne knowif you have any
25 probl ens or trouble hearing. Gkay?

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 352 of

02/17/2017 Joseph Alan Murray 423
Page 351

1 A Ckay.
2 Q All right. As you testified, you know,
3 | several tines today, you brought up M. Fabiani. |
4 | represent Fulvio Fabiani and his conmpany, an LLC by the
5 | name of United States Quantum Leap. | certainly don't
6 have the tinme to go back through all that you' ve done
7 | that | would want to, but | did want to, you know, touch
8 | on a few points to kind of maybe cl ear up sone questions
9 | I had.
10 Let nme ask you. Wen, when you first cane on
11 board with Industrial Heat with regards to Dr. Rossi's
12 | technol ogy, E-Cat, and the plant, what were you told at
13 | the start about M. Fabiani?
14 A | was told that Fulvio Fabiani was a cl ose
15 | famly friend of M. Rossi's wife. |, | believe her
16 | nane is Maddal ena, and that she was, you know, a cl ose,
17 | alnmost like a nmentor of his, and that Fulvio had worked
18 | with, with M. Rossi in Italy and on other activities.
19 | | also learned that he was a, an avid pinball machine
20 | both repairman and devel oper.
21 Q Anyt hi ng el se?
22 A O her than he had devel oped sone hardware
23 | devices for the, the reactor system And | don't, |
24 | don't renmenber the exact nature of that. And that he
25 | had spent a lot of tinme in, in Raleigh.
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1 Q What were you told about his work
2 | performance, if anything?
3 A That he, you know, he showed up, but you
4 | know, he was just kind of a participant in the data
5 | collection and, at the plant. He was kind of |ike
6 Dr. -- or M. Rossi's kind of assistant, if you will, or
7 | technical assistant, kind of helping himout in the
8 | facility.
9 Q Did anyone make any comments to you or talk
10 | to you about any concerns they had with hinf
11 A | think there was, there was a, a nodest
12 | level of concern with how close he was wth M. Rossi
13 | relative to just, you know, the close relationship and
14 | whether or not he would be fully -- fully disclose
15 | everything to us, but | think the only thing that he
16 | hasn't disclosed as far as |'"'maware is the actual final
17 | report and, and | think maybe he has produced some dat a.
18 | | haven't |ooked at it though. So it was only a
19 | question of if he would release all of the data.
20 Q So to your understanding, the only thing he
21 | didn't do was turn over that final report?
22 A | believe that's, that's correct, yes.
23 Q And | think the raw data too. | don't want
24 | to, you know, I'mnot trying to trip you up or anything.
25 A Right, no, no, no. Yeah, | think the raw
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1 | data, he indicated that there was raw data stored on a

2 | server in Russia that was encrypted and he had to, he

3 | put it there for safekeeping, and | believe that that

4 | data has been released only maybe in the | ast few days.
5 I, | have not |ooked at it. | haven't seen it.

6 haven't inspected it, but | believe that it has been

7 | released in the last few days. But | have not seen a

8 | final report, and I don't know anything about, you know,
9 | if afinal report was actually produced.

10 Q All right. Now, getting back to, | was

11 | asking you about conversations and concerns. And again
12 | | don't want to put words in your nouth, but correct ne
13 | if I"'mwong that it seened |like you had heard that

14 | there may be concerns about what he was, how honest he
15 | was being with Industrial Heat. |Is that a fair way to
16 | phrase it?

17 A | woul d say that the concern was about his

18 | allegiance and his close relationship with M. Rossi

19 | rather than -- that's how | would characterize it.
20 Q Ckay. And do you think, was that sonmething
21 | that was knew over tinme or would they knew that fromthe
22 | begi nni ng?
23 A | --
24 Q | should say -- let nme strike that.
25 WAs that a new concern or a concern that they
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1 | may have had all the way going back to the begi nning?

2 A | really couldn't say. | only know kind of

3 | fromwhen | kind of started to work on this aspect in

4 | June of 2015.

5 Q And so we' ve been tal king about conversations
6 | and what you were learning fromlndustrial Heat. And

7 | who were you talking to about Fulvio Fabiani? Wwo were
8 | the conversations wth?

9 A JT Vaughn, T. Barker Daneron, nmaybe Tom

10 Darden to sone extent. | don't really recall, but those
11 | general people.

12 Q Do you recall ever being told that there was
13 | a suspicion that M. Fabiani was overheating sone of the
14 | equi pnent, maybe the reactors -- I'mnot really

15 | technically savvy -- but was he maybe doi ng sonet hing on
16 | purpose to frustrate the test in North Carolina at any
17 | tine?

18 A | have never heard anythi ng about that.

19 Q Now, tell nme, how many tines did you neet
20 M. Fabi ani ?
21 A | think I have net himon two occasions. |
22 | believe, well, I'm I'mcertain | met himon the 16th
23 | and 17th of February 2016. And then | net himagain
24 | maybe in March, | don't renenber the exact tine |line, at
25 | the offices of Jones Day, in the March or April time
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1 | frame. | don't renenber the exact date. And | don't
2 | believe other than that, you know, he sent text nessages
3 | to ne.
4 He was, he wanted to arrange to deliver the
5 | data and to get his check, and | offered to hand carry
6 | the check to himif he would give us the final report
7 | and the data. | think I, on at |least two or three
8 | occasions by text nessage, we had exchanged text
9 | nessages and, and maybe it was e-mail or text nessages.
10 | | don't recall.
11 Q Ckay. So, so sone, sone witten
12 | conmuni cation, either text nessage or e-mail, and
13 | potentially two tines that you net himin person; is
14 | that right?
15 A Yes.
16 Q All right. The first tinme you were telling
17 | me, February 15th, | think it was February 15th or 16th?
18 A No. | think it's February 16th and 17th.
19 Q Ckay. And that was down at the Dora
20 | facility?
21 A Yes, it was.
22 Q And did you have any occasion to discuss
23 | anything with himor have a conversation with him at
24 | that tinme?
25 A Yeah. He indicated that, you know, he was
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1 | famliar with ny background working with the Departnment
2 | of Defense. And he, he indicated that he had worked in,
3 | on sone Israeli imaging video surveillance prograns.

4 | And, you know, we had just what | woul d describe as

5 | chitchat, perfectly pleasant discussions. | think that
6 | was on, probably on the 16th. And then | think the 17th
7 | was a little bit nore chaotic because a |ot of stuff was
8 | being pulled out and, and | think they had to race to

9 | get M. Penon to the, to the airport. | don't renenber
10 | the exact sequence of events, but | would say |

11 | chitchatted with him

12 And | canme to find out, well, it mght have
13 | been later in March when, you know, he told ne about

14 | his, kind of this side business where he was | think

15 | building and maybe col |l ecting pinball nmachines and

16 | things of that sort.

17 THE VI DEOGRAPHER: M. Nufiez, you have 10

18 mnutes | eft on seven hours.

19 MR NUNEZ: |'msorry. \What was that?
20 THE VI DEOGRAPHER:  You have 10 mnutes |eft
21 on the 7-hour time limt,
22 MR. NUNEZ: Wow, | thought | still had, |
23 cl ocked in 30 m nutes when Francisco started. |, |
24 still got, by ny clock, another 20 m nutes.
25 THE VI DEOGRAPHER: |'m sorry, but
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1 M. Annesser went over by about 9 mnutes, 8 or 9

2 m nut es.

3 | BY MR NUNEZ:

4 Q Ckay. (Going back to that February neeting,

5 | those two dates, did you have any discussions with him
6 | about the plant or his work with Dr. Rossi?

7 A | think between the two neetings, and | don't
8 | know which neeting, |I'msure that we did tal k about

9 | working in the plant and with, wwith M. Rossi, yes. But
10 | don't know --

11 Q Al right.

12 A -- if it was on the 15th or, | don't know if
13 | it was on the 16th and 17th or if it was at the

14 | March/April neeting. |, | don't recall which

15 Q And do you have any specific recollections
16 | about your conversation?

17 A You know, just that the -- and actually |I'm
18 | I"'mpretty confident that this was at the March neeti ng,
19 | was that he, he felt Iike, you know, he was under a | ot
20 | of scrutiny and, and, you know, that working for
21 M. Rossi was a pretty tough environnment, you know.
22 | There were a lot of nonitoring and, you know, keeping an
23 | eye on himand things of that sort.
24 Q You nmade a conment earlier between a hammer
25 | and an anvil?
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1 A Yes, yes.
2 Q That was a phrase that you used?
3 A |, I think that that was, | think that was
4 | the one that he put in an e-mail back to me when we were
5 | tal king about how to get the data and get nme down to
6 | just deliver a check to him
7 Q Ch, | gotcha. | think you may have nade a
8 | comrent that Barry West told you that M. Fabian
9 | threatened Barry?
10 A Yeah. That's what, that's what M. West said
11 | at the Swansboro neeting. | was kind of taken aback by
12 | that, and so | actually carefully annotated that and put
13 | that into ny notes. Because | really felt like if there
14 | was a, if there was any kind of a threat |ike that, then
15 | we just need to get people out of there. And so | did
16 | report that up through Industrial Heat.
17 Q And can you tell me about the threat? How
18 | was that, what was it that M. West told you
19 | specifically?
20 A He just said that, you know, he, the
21 | conmment -- and this again, this is alnost, you know, it
22 | was a year and a half, nmaybe approaching two years ago.
23 | The coment was sonething to the effect that Barry told
24 | nme -- or, I'msorry. Fulvio told me that if | screwed
25 | up anything related to the plant, he'd kill nme. You
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1 | know, and | don't knowif that's a, an in-passing
2 | cooment or if it's a -- you know, you just never know
3 | because of the context. |It's just you don't want to
4 | have a, a physical altercation or sone kind of an issue
5 | come up. And ny view was just get people out of there
6 |if that's the situation. Maybe it was a highly
7 | stressful environnent. | don't, | don't really know.
8 Q Had t here been a | anguage barrier issue?
9 MR LOVAX: (bjection.
10 A | wouldn't, | wouldn't know.
11 Q Did Barry ever nmake any comments to you that
12 | he had a problem comunicating with M. Fabiani due to
13 |talian being his primary | anguage?
14 A He didn't, he didn't indicate that. In fact,
15 he indicated that they were kind of, you know, buds and
16 | they would go out to the bar and go drinking and go to
17 | different things. Get, maybe go, | think he even
18 | described going fishing at sone point. So | don't know.
19 | It was just kind of one of those weird conments that
20 Barry made that, you know, | just felt a responsibility
21 | to note it and put it on the record, you know, in case
22 | there was anything that was, you know, that happened. |
23 | wanted to nake sure that people were just aware that
24 | that comment was made.
25 Q Did Barry make any nore comments? Did he,
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i nst ance,

A The,

for

intimdated by him yes.

mean by that?

A You know,
and was | ooki ng at us.
sitting at a table having sone | unch,
gave that, that suggestion that,
intimdating. You know,
peopl e, |ike he was,

was a little bit taken aback when,

did he say that he was scared of Ful vio?

he certainly suggested that he was

Q And when you say suggested, what,

t he tone of how he nade the comment

You know, we were literally

yeah, he's kind of
| i ke kind of when you | ook at

when he nade that comment to ne, he

what do you

and he ki nd of

you know, kind of in

those situations. That, that's how | would characterize
it.

Q Ckay. Al right. Let's nove on. I'm
running out of tinme. Let nme ask you. Your work
assisting Industrial Heat in this litigation, have you
spoken to people over at Industrial Heat about
M. Fabiani's contract?

A You nean recently or?

Q Vell, let nme, let me strike that.

Are you famliar that, whether or not
M. Fabiani had a contract with Industrial Heat?

A | was, | was not famliar with the details of

a contract, but | do know that at sone point there, a
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1 | contract had expired and JT Vaughn just kind of

2 | continued to pay himon a, what | woul d describe as kind
3 | of nonth-by-nonth basis rather than renewing a contract.
4 || don't know the specific dates, but | remenber that was
5 | a discussion topic.

6 Q And | think you, you testified that you, in

7 | your testinmony with regard to his role and, and what his
8 | duties were. Wuld you agree that M. Fabiani's primary
9 | role and duties was to assist Dr. Rossi in his work?

10 A | would agree with that, yes. | think he was
11 | kind of like arns and legs, or I nmay have called him

12 | like a, kind of a technician type of a person, hel ping
13 | himand, you know, helping fix stuff and repair stuff

14 | and working with M. Rossi throughout the test period.
15 Q All right. Let's, let's nove to that neeting
16 | in March. And | take it that's the neeting that you had
17 | and others with M. Fabiani at the offices at Jones Day?
18 A Yes. | don't knowif it was March or April,
19 | but it was thereabouts in that kind of tine frane.
20 Q Ckay. Wio was there at that neeting?
21 A | was there, JT Vaughn was there, and Chris
22 | Pace was there.
23 Q And that's it? The three of you and
24 | M. Fabiani?
25 A | believe so.
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1 THE WTNESS: Chris, you weren't there, were
2 you?

3 A No. | think it was --

4 MR LOVAX: | guess I, | can't answer, but.

5 A Yeah, I'msorry. |'msorry. Yeah, |

6 | believe, to the best of ny recollection it was just the
7 | three of us.

8 Q Wre, were any, was anything offered to

9 M. Fabiani for himto turn over the remaining report

10 | and data that he ended up claimng was due?

11 A Wll, M. Fabiani actually offered up, he

12 | said, look, I"'mwiting this final report and |I have all
13 | this data. And | don't nean the specific details, but
14 | he said we sanpled data for specific things, | don't

15 | know if it was every 10 seconds or 5 seconds, throughout
16 | the entire test period using his system

17 And he said he was conpleting a final report
18 | for Industrial Heat. And we said, great. And | believe
19 | that there was even a discussion of potentially trying
20 | to have himhelp wth other aspects, but | don't recall
21 | the, the details of that. M, really | was interested
22 | in the data and interested in the final report to find
23 | out what was going on, because | had hadn't seen any
24 | details of howall this stuff was collected and pulled
25 | together.
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1 Q Was there any offer made to M. Fabiani for
2 | an extension of continuing to do work for Industrial

3 | Heat?

4 A | think --

5 MR LOVAX: (Objection.

6 A Ckay. I, | think there was, but | can't

7 | recall specifically.

8 MR. ANNESSER: One and a half mnutes, Rudy.
9 Q And what were you told about the purpose of
10 | that neeting with M. Fabiani?

11 MR LOVAX: (Objection to the extent it's

12 about communi cations with counsel. Oherw se you
13 can answer.

14 A Ckay. | was --

15 Q What was that?

16 A |*'msorry.

17 MR LOVAX: Could you hear ne Rudy?

18 MR NUNEZ:  Yeah.

19 Q | was going to say | don't want to hear what
20 | the attorneys told you. | want to hear what M. Vaughn
21 | or M. Darden told you or M. Daneron, whoever else was
22 | there.
23 A Yeah, well, it was just JT and |I. Wat was
24 | your question? The purpose of the neeting?
25 Q Wl |, yeah. Let ne clear that up. You know,
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1 | what were you told either before or, you know, at the

2 | neeting by the Industrial Heat people of the purpose of
3 | that neeting with M. Fabiani?

4 A This is ny recollection going back to that

5 | tinme, but nmy recollection was that Fulvio had this data.
6 | W had requested data. And so we were going to neet

7 | with himto find out how we get a copy of the data and
8 | then pay himthe final paynent that was offer -- you

9 | know, that was due him And so we actually went down
10 | there with the intention of, of doing that.

11 And so, and I, | don't recall if on the first
12 | day he didn't have the data and then he went and he got
13 | the data, sonme of the data, the spreadsheets on the next
14 | day. And then he said he would deliver the final report
15 | and sone of the other, the, the final report and the raw
16 | data, you know, within the next few days. And we said,
17 | great, and then we'll just pay you for the final, you
18 | know, paynent due.

19 Q And who set up that neeting? Wo, who
20 | scheduled it or, do you know?
21 A | suspect JT Vaughn, but I, | don't, | don't
22 | recall.
23 Q And | think your testinony was at that
24 | neeting that M. Fabiani canme with spreadsheets and
25 | docunents to turn over?
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1 A Well, the, the next day. He cane back wth

2 | just spreadsheets. Sorry.

3 MR LOVAX: Rudy, do you have one nore

4 question? The tine is up, but I, you know --

5 MR. NUNEZ: Well, here's the thing, guys. |
6 mean |'mnot there, but | marked nmy watch when the

7 court reporter said 31 mnutes. | think John had

8 one question. Francisco nade two questions. |

9 still have, | nean by ny calculation, |'ve got |ike
10 7 mnutes left. You know, tinme does not work

11 differently down here, and | marked it when the

12 court reporter said 31 mnutes. So |I'mnot sure how
13 |'ve | ost these 8 mi nutes because John did not take
14 up 8 mnutes asking questions.

15 MR LOVAX: Well, the court reporter --

16 MR. NUNEZ: We can go back to the video or we
17 can go back to sonething. | got a couple nore

18 questions left. | don't think I have 10 m nutes,

19 but | marked my watch when the court reporter said
20 31 m nutes.
21 MR LOVAX: Well, you know, Rudy, this is
22 Chris. | would, | would be willing to extend 5, 5
23 nore mnutes. The court reporter is telling us that
24 the tine is up.
25 THE WTNESS: So let's go. |If you have a

CaseWorks, Inc. www.caseworksonline.com 800.955.0541


http://www.caseworksonline.com

Case 1:16-cv-21199-CMA Document 215-3 Entered on FLSD Docket 03/23/2017 Page 367 of

02/17/2017 Joseph Alan Murray 423
Page 366

1 coupl e nore questions, go ahead, Rudy, quickly.

2 MR. NUNEZ: Yeah. | don't have that nuch, so
3 | appreciate it, M. Mirray.

4 | BY MR NUNEZ:

5 Q And 1'll nove on fromthe neeting at Jones

6 Day. Let's gotothe -- and | think it's in your expert
7 | report. You've been asked a |ot about it. [|'mnot

8 | trying to retread all this stuff, but I do want to

9 | confirma couple things just to clear up with ny

10 | questi ons.

11 There were -- and correct ne if |I'mwong.

12 | M. Fabiani provided what | would call, and you correct
13 | me, electric power consunption nunbers; is that correct?
14 A He provided us with, | think it was a

15 | spreadsheet for each nonth or maybe it was one

16 | spreadsheet that had nunerous tabs. | don't recall

17 | which. And it had the tine stanp for tw ce a day,

18 | cunul ative energy in those 12-hour periods. And he

19 | provided us with a, a log that kind of showed dates and
20 | events when things were turned on and the power went off
21 | and this and that and different events, so what | would
22 | describe as a |l og of events.
23 And | think those were the two nmajor itens
24 | that he had provided to us on the second day, and then
25 he was going to wait and provide us with the final
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1 | report and the other data a few days later. He also

2 | said that he had taken data fromthe flow neter from

3 |time to tine, and he had logged it into a spreadsheet on
4 | the desktop of his conputer, but his conputer was | ocked
5 | up and he couldn't get to it, and he was going to

6 | provide that data to us as well, but he didn't produce

7 | that data either.

8 Q Ckay. And now ny question relates -- | think
9 | you made an anal ysis that his power consunption nunbers
10 | for the plant don't match the readings fromFlorida

11 Power and Light; is that correct?

12 A No, which just incidentally we woul d not

13 | anticipate that they match. W would anticipate that

14 | the building would absorb nore power than just the

15 | reactor because there was other, there were other

16 | electrical devices in the building. The primary concern
17 | is where the value goes negative, where the building is
18 | actually absorbing | ess, |ess energy per day than the,
19 | than reported by M. Fabiani and M. Penon.
20 Q Ckay. And how many tinmes did that happen?
21 A How many tinmes? There was a 14-day peri od.
22 | think cunul ati ve nunber of days where it was bel ow
23 | zero was 14 days, and that's just pure absolute
24 | negative. And, you know, and that's just assum ng t hat
25 | nothing else in the building absorbed power.
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1 Q Ckay. So that was 14 out of, | think it was
2 350 or al nobst a year, correct?

3 A | believe the nunber in the final report was
4 | total of 357 days, and then M. Penon deducted 5 or 6

5 | days. | don't renmenber the exact nunber. And so there
6 | was a cunul ative nunber of nmaybe 352 days of, of

7 | operational days.

8 Q And for |lack of a better word, | think there
9 | were discrepanci es between Fabiani's nunbers versus the
10 FP&L's nunbers. Do you have any reason to believe that
11 | that is a result of M. Fabiani manipulating the data

12 | that he was putting into his spreadsheets?

13 A At this point, | have no evidence of that

14 | what soever.

15 Q And do you anticipate any kind of work in the
16 | future between now and trial where you would cone to a
17 | different conclusion?

18 A | can't say at this point because I think

19 | that there's a lot of data that's just becom ng
20 | available. For exanple, | think the raw data from
21 | M. Fabiani just becane available, and I have not | ooked
22 | at that at all.
23 Q Ckay. Let nme ask you, and this will --
24 MR LOVAX: And Rudy --
25 Q |'mclose to the end here.
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MR LOVAX: This is Chris and --
Q Do you have any evi dence --
MR LOWAX: ~-- time is up.
Q -- in your investigation and your work for
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| ndustrial Heat that M. Fabiani nmani pul ated inproperly

any data?
A At this point, no, | do not.
MR LOVAX: And, Rudy, this is Chris. That's
the tinme.

MR. NUNEZ: Al right. And, yep, that's
going to match up with ny tinme. And | wll say
t hank you, M. Mirray. Thank you, everyone. Have a
good weekend.

THE WTNESS: Gkay. No problem Thank you,
guys.

THE VI DEOGRAPHER:  Thi s concl udes the
vi deot aped deposition of Joseph Murray. W are off
the record at 5:20 p.m

(Stenotype record continued off the video record.)

MR. ANNESSER: Just as a formality, sir, you
have the right to read or waive, which neans you can
read the deposition before it's finalized, or you
can waive that right.

THE WTNESS: | would like to read it.

MR ANNESSER:  (Ckay.
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MR. LOVAX: And Defendants are going to
designate M. Miurray's testinony at this tine as
hi ghly confidential due to a lot of the infornmation
t hat was provided here today.
( DEPOSI TI ON CONCLUDED AT 5:20 P.M)
( SI GNATURE RESERVED)
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STATE OF NORTH CAROLI NA
COUNTY OF WAKE:
REPORTER S CERTI FI CATE
I, LAUREN McI NTEE, RPR, a Notary Public in
and for the State of North Carolina, do hereby certify
that there came before ne on Friday, the 17th day of
February, 2017, the person herei nbefore naned, who was

by ne duly sworn to testify to the truth and not hi ng but

© 0o N oo o b~ w N P

the truth of his know edge concerning the matters in

=
o

controversy in this cause; that the w tness was

11 t her eupon exam ned under oath, the exam nation reduced
12 to typewiting under ny direction, and the deposition is
13 a true record of the testinobny given by the w tness.

14 | further certify that | amneither attorney
15 or counsel for, nor related to or enployed by, any

16 attorney or counsel enployed by the parties hereto or

17 financially interested in the action.

18 IN WTNESS WHERECF, | have hereto set ny

19 hand, this the 20th day of February, 2017.

20
21 L Ttz
oM
22
LAUREN McI NTEE, RPR, Notary Public
23 Not ary Number: 201616600044
24
25
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1 W TNESS' S CERTI FI CATE
2
3 |, JOSEPH ALAN MURRAY, do hereby certify
4 | that | have read and understand the foregoing
5 | transcript and believe it to be a true, accurate, and
6 conplete transcript of nmy testinony, subject to
7 the attached list of changes, if any.
8
9 JOSEPH ALAN MURRAY
10
11 This deposition was signed in ny presence by
12 , on the day of
13 , 2017.
14
15
16 Not ary Public
17

18 My comm ssion expires:
19
20
21
22
23
24

25
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1 CaseWr ks, |nc.

811 Ninth Street, Suite 260 (Page 1 of 2)
2 Durham North Carolina 27705
3 ERRATA SHEET
4 Re: Andrea Rossi, et al. vs. Thomas Darden, et al.
5 Deposition of: JOSEPH ALAN MJRRAY
6 Pl ease read this transcript with care, and if

you find any corrections or changes you wi sh made, |i st
7 | them by page and |ine nunber bel ow DO NOT WRITE IN

THE TRANSCRI PT I TSELF. Return the

8 Certificate and Errata Sheet to this office after

it is signed. W would appreciate your pronpt

9 attention to this matter.

To assist you in making any such corrections,
10 pl ease use the formbelow [If supplenental or

addi tional pages are necessary, please furnish sanme and
11 attach themto the errata sheet.

12 Page Line shoul d
13 | read:
14 Page Line shoul d
15 | read:
16 Page Line shoul d
17 | read:
18 Page Line shoul d
19 | read:
20 Page Line shoul d
21 | read:
22 Page Line shoul d
23 | read:
24 Page Line shoul d
25 | read:
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