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1 Monday Morni ng Session
February 27, 2017
2 8:51 a.m
3 - - -
4 STl PULATI ONS
5 - - -
6 It is stipulated by and between counsel for
7 the respective parties herein that this deposition of
8 RICK A SMTH, P.E., a Wtness herein, called by the
9 Plaintiffs under the statute, nmay be taken at this tine
10 and reduced to witing in stenotypy by the Notary,
11 whose notes may thereafter be transcribed out of the
12 presence of the wi tness; and that proof of the official
13 character and qualifications of the Notary is waived.
14 - - -
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1 THE VI DEOCGRAPHER: We're on the record.

2 Pl ease note -- notice that the m crophones are

3 sensitive and may pick up whispering and private

4 conversations. Please turn off all cell phones and

5 pl ace them away fromthe m crophones as they can

6 interfere with the deposition audio. Recording wll

7 continue until all parties agree to go off the record.
8 My nane is Richard D. Stevens, representing

9 Veritext. The date today is February 27, 2017. The

10 time is approxi mately 0851.

11 This deposition is being held at Veritext,

12 | ocated at 41 South High Street, Suite 210, Col unbus,
13 Ohio 43215. It's being taken by counsel for the

14 plaintiff. The caption of this case is Andrea Rossi,
15 et al. versus Thonmas Darden, et al. This case is being
16 held in the United States District Court, Southern

17 District of Florida, Case No. 1:16-CV-21199. The nane
18 of the witness is Rick A Smith, P.E

19 At this tinme, the attorneys present in the
20 roomw || identify thenselves and the parties they
21 represent.
22 MR. ANNESSER  John Annesser on behalf of the
23 plaintiffs, Dr. Andrea Rossi and Leonardo Corporation.
24 MR, LOVAX: Christopher Lomax on behal f of
25 t he def endants, Thomas Darden, John T. Vaughn, Cherokee

Veritext Legal Solutions
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1 | nvest ment Partners, LLC, |Industrial Heat and | PH
2 | nt ernati onal BV.
3 THE VI DEOGRAPHER: Qur court reporter, Tracy
4 J. Schell, representing Veritext, wll swear in the
5 W tness and we can proceed.
6 - - -
7 PROCEEDI NGS
8 - - -
9 RICK A, SMTH, P.E.
10 being by nme first duly sworn, as hereinafter certified,
11 testifies and says as foll ows:
12 EXAM NATI ON
13 BY MR ANNESSER:
14 Q Good norning, sir. As | just said, ny nane
15 I's John Annesser, and | represent the plaintiffs in
16 this matter.
17 Can | ask you to please state your full nane
18 for the record?
19 A Yes. It's Rick, RI-CK A Smth,
20 SMI-T-H
21 Q What does the A stand for?
22 A A
23 Q Just A?
24 A That's it.
25 Q No m ddl e nane?

Veritext Legal Solutions
800-726-7007 305-376-8800
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1 A. No, sir.
2 Q What is your hone address, please?
3 A 7400 Brown Road, Ostrander,
4 OST-RANDE-R OChio 43061.
5 Q And your business address, sir?
6 A | s the sanme, second fl oor.
7 Q You wor k out of your hone?
8 A | do.
9 Q Okay. Who's your current enpl oyer?
10 A Appl i ed Thermal Engi neering, Inc.
11 - - -
12 (Deposition Exhibit 1 marked.)
13 - - -
14 Q Sir, 1"'mgoing to show you what | have narked
15 as Exhibit 1. | apologize, | don't have any copies, so
16 "1l hand that to counsel first.
17 Sir, have you seen this docunent before?
18 A Yes, | have. Hold on one second. Yeah, it
19 | ooks |i ke the subpoena for ny appearance here today.
20 Q  Ckay
21 A Yes, sir
22 Q And have you reviewed that docunent prior to
23 t oday?
24 A Yes, Sir.
25 Q That docunent requests you bring certain

Veritext Legal Solutions
800-726-7007 305-376-8800
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1 docunents with you.
2 Have you brought those with you today?
3 A | have.
4 Q Now, specifically within Exhibit 1 -- let ne
5 ask it this way: Are there any docunents identified in
6 Exhibit 1 that you did not bring with you today?
7 A | went through this a couple tines, and to
8 the best of ny knowl edge, | think I'min full
9 conpliance with this. | nean, | may have inadvertently
10 | eft sonething off, but | did try to be 100 percent
11 conpliant with it, sir.
12 Q Did you instruct anyone to prepare objections
13 on your behalf to the requests contained within Exhibit
14 1?
15 A No.
16 Q So you' re unaware of any objections that have
17 been asserted on your behal f?
18 A No, sir, I'mnot. | amunaware, that's
19 correct.
20 - - -
21 (Deposition Exhibit 2 marked.)
22 - - -
23 Q " mgoing to show you, sir, what | wll mark
24 as Exhibit Nunber 2.
25 Have you seen this docunent before, sir?

Veritext Legal Solutions
800-726-7007 305-376-8800
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1 A. Not until just now, no, sSir.
2 Q Ckay. |I'mnot going to ask you to read the
3 whol e t hi ng.
4 A Thank you.
5 Q But I will ask you, has anyone instructed you
6 to bring certain docunents pursuant to any objections
7 t hat have been made?
8 A. No, sir.
9 Q Okay. Thank you.
10 Have you ever had your deposition taken
11 before, sir?
12 A Yes, sir, | have.
13 Q How many tinmes?
14 A Si X.
15 Q And on what occasions were your deposition
16 taken? Well, let nme ask you this way: Wthin the |ast
17 ten years, how many tinmes have you been deposed?
18 A well, if I may, what |'ve done is in
19 anticipating these questions, |'ve cone up with kind of
20 a cheat sheet, if you will, just a sunmary of what |'ve
21 done, if that would be hel pful in expediting things.
22 Q Ckay.
23 A | wll give you one first. | brought a whole
24 | ot of copies not know ng how many attorneys woul d be
25 her e.

Veritext Legal Solutions
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1 So in the last ten years, | don't know. In
2 total, I've had 21 depositions. Today wll be nunber
3 22.

4 Q kay. So you've testified. |Is that in

5 court?

6 A You said testinony. Yes, sir, six tines,

7 correct.

8 Q So it says down at the bottom total ATE

9 engagenent s?

10 A Yeah, that's the total -- the nunber of jobs
11 |'ve had since | started in the business.

12 - - -

13 (Deposition Exhibit 3 marked.)

14 - - -

15 Q Ckay. Well, let ne ask you about that. [|'m
16 going to mark this docunent as Exhibit 3 for the

17 record.

18 Do you have a copy in front of you, sir?

19 A | do, yes.
20 Q kay. |1'd like to mark the one that you're
21 referring to --
22 A. Absolutely. [|'ll give you the original.
23 Q -- just to keep the record straight. Thank
24 you.
25 So you have testified in court six tines?

Veritext Legal Solutions
800-726-7007 305-376-8800
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court?

A
see here.
dat abases,
t esti nony

years ago

what | did. Never mnd. Hold that thought for a

nmoment .
Okay. That would be on the 25th of October,

2013.

Q That's the last tinme you gave courtroom
testi nony?

A. Yes, sir.

Q Ckay. Wihen was the last tine you gave
deposition testinony?

A Ckay.

Q You can tell me roughly. | don't need the
exact date.

A | think it was about -- | think it was about
the same tinme frane. | believe you only requested the
| ast four years for this, at least that's what | was

t ol d.

Page 12

Correct.

Wen is the last tinme you gave testinony in

kay. Hold that thought for a nonment. Let's

Unfortunately, |I'm]looking now at ny

I've neglected to update sonme of the
dates, but | believe -- | believe it was two
-- I"'msorry. Here we go. Yeah, okay, | see

Oh, I"'msorry, ny last dep, no, ny bad, it

800-726-7007

Veritext Legal Solutions
305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 13 of
427
CONFIDENTIAL

Page 13
1 was April 30, 2015. It actually was in this building,
2 but not here.
3 Q 20157
4 A Yes, sir. Yeah.
5 Q What was the nature of that case?
6 A That was a boiler case. The title of it was
7 Young versus FirstEnergy. And a gentlenman was wor ki ng
8 I nside a |large deaerator in a power plant up in
9 Conesville, Chio, and sone hot water burped into the
10 tank when he was working in it, aggravated a nedi cal
11 condi ti on he had.
12 So the issue was, was this vessel properly
13 i sol ated for people to be working inside it.
14 Q Does that -- does the subject matter of your
15 testinony in that case have anything to do with your
16 testinony in this case; are there simlarities that you
17 woul d draw t 0?
18 A. No.
19 Q Sir, have you ever been found by a court of
20 conpetent jurisdiction to be an expert?
21 A Yes.
22 Q And what court is that?
23 A. Well, obviously the courts where |'ve
24 testified. Let's see, one in Al aska; Delaware, Ohio.
25 Let's see, one was in Akron.

Veritext Legal Solutions
800-726-7007 305-376-8800
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1 Q | s that Del aware and Chi 0?
2 A No. The Gty of Delaware, Chio. About 20
3 mles due north of here. Go straight up H gh Street.
4 Let's see, Fairbanks, Al aska, | nentioned
5 that. Saskatoon, Canada. And |I'mdrawi ng a bl ank on
6 t he ot her ones.
7 But | have been qualified as an expert in
8 several jurisdictions, yes, sir.
9 Q Have you ever been qualified as an expert in
10 the federal court?
11 A This is the first -- this is the first tine,
12 | believe, in a federal issue |like this, yes.
13 Q Now, have you ever been offered as an expert
14 in a federal court before?
15 A. Not that | recall, no, sir.
16 Q Sir, were you ever offered as an expert in a
17 case titled Bowe, B-OWE v. Conrail.
18 A Yes, | was.
19 Q kay. And that was --
20 A M. Hackman.
21 Q Were you offered as an expert in that case?
22 A | was.
23 Q Sir, isn't it true that you were denied as an
24 expert by the court pursuant to the Daubert standard?
25 A | was not aware of that up until now. | know

Veritext Legal Solutions
800-726-7007 305-376-8800
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1 there were sone issues with that case that | found out
2 I n questioning in other depositions. | did not know
3 that | was Dauberted in that case. So, no, that's news
4 to ne.
5 Q Did you ever testify in that case, sir?
6 A | did give a deposition, yes, | did, but I
7 did not testify in court.
8 Q And you never asked why?
9 A No.
10 Q Are there any other courts, sir, that have
11 found that you did not satisfy the Daubert standards or
12 any ot her expert standard --
13 A | do have a --
14 MR, LOVAX: (bjection to the formof the
15 questi on.
16 Q -- that you're aware about?
17 A. | did have a Daubert challenge in a case in
18 Okl ahoma City. And ny understanding is the chall enge
19 was that the attorney that I was working for did not
20 gi ve me enough information to make a proper judgnent.
21 And interesting -- oh, I'msorry, go ahead.
22 Q |"'msorry. Wat was the nanme of that case?
23 A Ch, | don't renenber, but it was in Gkl ahoma
24 Cty.
25 Q Wen was it, sir?

Veritext Legal Solutions
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1 A Seven years ago tine frane.
2 Q s there any way that | could find that
3 I nf ormati on?
4 A Yeah. The -- I'mpretty sure the attorney
5 that did the Daubert chall enge was a guy naned Steve
6 McLaughlin. He's in Wiite Plains, New York. | forget
7 the name of the firm But |'ve actually worked for him
8 on occasion, too, so -- but | forget the nanme of his
9 firm It was kind of hard nanes to renenber.
10 Q Is there a reason that case was not disclosed
11 as part of your expert w tness report?
12 A | don't follow your question.
13 Q s there a reason you did not disclose that
14 as a case in which you --
15 A Qutside the tinme frane.
16 Q What tine franme?
17 A. | understand | had a four-year w ndow of
18 di scl osure.
19 Q Who gave you that understandi ng?
20 A In I ooking through the -- well, maybe it was
21 Ms. Handl eman [sic] who said they're | ooking for the
22 | ast four years. And | think in | ooking through the
23 subpoena, it m ght have been the last six. It mght
24 have been Tim but | tried -- | did try to conply with
25 t he subpoena.

Veritext Legal Solutions
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1 Q And are you aware, sir, that in that case,

2 you were not accepted under the Daubert standard as an
3 expert w tness?

4 A No, I'mnot aware of that either. This is

5 news to ne this norning.

6 Q Are there any ot her cases, sir, which

7 you' ve --

8 A. In fact -- in fact, | was told that |I did

9 survi ve the Daubert chall enge.

10 Q Who told you that?

11 A | believe it was the counselor | was worKking
12 for.

13 Q Did you ever testify in that case?

14 A In a deposition. No testinony. | believe
15 that case did settle out of court.

16 Q Has there been any other court or arbitration
17 panel that has found that you did not satisfy the

18 standards either pursuant to Daubert or any other

19 standard that you're aware about for expert w tnesses?
20 A Not that |I'm aware of.
21 Q How many tines, sir, have you been retained
22 as an expert w tness?
23 A Roughly 85. [I'msorry. 82. M bad. 82.
24 Q How | ong have you been working with the | ega
25 I ndustry as an expert?

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 18 of

© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

427
CONFIDENTIAL

A. Since the 1989, 1990 tine frane.

Q Sir, 1'd like to ask you about your current

enpl oynent .

You said you were with Applied Ther nal

Engi neering, Inc.?
A Correct.
Q Okay. Who owns that conpany?
A | do.

Q How many enpl oyees does Applied Ther nal

Engi neering, Inc., have?
A Two.
Q Wo are the enpl oyees?
A Mysel f and ny w fe.

Q s your wife a |licensed engi neer?

A. No. She does -- she handles a | ot of the

adm ni strative work, marketing, sales, the insurance,

all the adm nistrative stuff.

Q What is the nature of the business of Applied

Thermal Engi neering, Inc.?

A It is an engi neering consulting business.

Q And what does the conpany do under the --

under the heading of engineering consultant?

A W're primarily a power plant and utility,
I ndustrial power plants, industrial utilities. And
when | ' m doi ng consulting work, | do sone design --

Page 18
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1 assi st ot her engi neering conpanies with desi gn work.
2 Qoviously | do expert witness work. | do a fair anount
3 of teaching. | do boiler and steam system surveys.
4 And then | do P.E. certifications for boilers, hot oil
5 boil ers that go on vessels that the Coast Guard has to
6 certify.
7 Q What percentage of the work done by Applied
8 Thermal Engineering, Inc., relates to expert testinony
9 in lawsuits or other cases within the | egal practice?
10 A If you do the math, 82 in the 427 is about
11 one-fifth numerically.
12 Q Now, that's since the inception of Applied
13 Ther mal Engi neeri ng?
14 A Yes, sSir.
15 Q Ckay. Do you mnd if I call it ATE just for
16 short ?
17 A Pl ease do.
18 Q Ckay. \What about within the last year? In
19 the | ast year, what percentage of your work has been in
20 relation to expert --
21 A Very little. Last year was one of the worst
22 years |I've had. | think | only had one case cone in at
23 the very beginning of the year. | doubt if it's going
24 to go anywhere. | did a site visit in Fort Wayne and
25 tal ked to the attorney sonetine in the fall and she

Veritext Legal Solutions
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1 doesn't think it's going to go anywhere, so that was
2 it.
3 And now this year, though, the phone started
4 ringing. | picked up this case obviously |ate | ast
5 year. Well, |'ve signed the docunents early this year.
6 And |'ve got what? |'ve got two pending and then
7 another one. So | think |I've picked up |ike four,
8 maybe five cases already this year
9 So it's very, very sporadic. Sone years,
10 very, very little. Oher years, a |ot.
11 Q kay. So of your work this year, being 2017,
12 what percentage of your work is relating to you giving
13 expert testinony?
14 A Right nowl'd say it's in the three-quarters
15 to 80 percent range right now.
16 Q What percentage of your work is relating this
17 year to boiler surveys?
18 A Not hi ng yet.
19 Q Okay. And what percentage of your work this
20 year is assisting with design work for other
21 engi neering firnse?
22 A. Most of the balance. | have an ongoi ng
23 project in Texas, and there's another one comng up in
24 Texas that will start [ater in the week, so that's nost
25 of the bal ance.

Veritext Legal Solutions
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1 Q Ckay. And what about the percentage of your
2 work this year that deals with P.E. certifications?

3 A Ch, that now, let's see, |'ve done two this
4 year, so | don't know what the percentage would be. |
5 finished one. |[|'ve got one on ny desk that | need to
6 do tonorrow.

7 Q What percentage of your incone is derived

8 from-- this year, fromthe work that you've done as an
9 expert w tness?

10 A Well, I -- actually zero, because | haven't
11 done any invoicing this year at all yet, so -- and that
12 nunber, the inconme nunber is also as sporadic as the
13 nunber of actual engagenents.

14 Q Is there a reason you haven't invoiced yet?
15 A. Just haven't gotten to it. |[|'ve been very,
16 very busy.

17 Q Doesn't your wife do those things for you?
18 A No. | do the invoicing. She and | have

19 di fferent standards on math and things like that. [|'m
20 alittle nore punctilious about it than she is. ay,
21 alot.
22 Q W may have to renpve that fromthe record.
23 Sir, have you been affiliated, prior to your
24 engagenent in this case, with any of the parties to
25 this case?

Veritext Legal Solutions
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1 A. No, sir.
2 Q Who first contacted you with respect to this
3 case?
4 A M. Bell.
5 And who is M. Bell?
6 A Bernie Bell. He's nowwith MIller Friel. He
7 was with Jones Day at the tine he contacted ne.
8 Q And before we get into that, what is your job
9 title and job duties at ATE?
10 A | amthe president and basically I run the
11 conmpany. | do all the engineering, all the technical
12 work, | do the billing and the invoicing and paying the
13 bills and such, so --
14 Q Do you report to anyone?
15 A No.
16 Q O her than your w fe?
17 A. No, sir.
18 Q Does anyone report to you?
19 A She does, in a manner of speaking.
20 Q Now, when you're working on cases other than
21 expert w tness-type engagenents such as the consulting
22 you do with respect to design work, what do you charge
23 your hourly rate at?
24 A Normally I'mat 275 to -- 250 to 275 for
25 di scovery work. In this case, it's 275 portal to

Veritext Legal Solutions
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1 portal. Wth depositions, it's 375 an hour with a
2 four-hour mnimm $5,000 retainer. And then expenses
3 | just pass through.
4 Q Ckay. But ny question was specifically other
5 t han expert --
6 A Ch, | ms- --
7 Q -- when you act, for exanple, to assist other
8 engi neers with design work.
9 A Ch, ny bad. | m sunderstood your question.
10 Wth -- with it being the utilities, | bill
11 them at a hundred an hour.
12 Q What about P.E. certifications?
13 A That's a flat rate of a thousand dollars per
14 certification.
15 Q How | ong does a certification |like that take?
16 A |"ve got it to the point now where | can
17 knock one out in a couple hours. |'ve automated it.
18 Q What about for -- let nme ask you, why such a
19 di fference between $100 an hour that you charge for
20 assisting in design work and the 250 to 275 you charge
21 for discovery or 375 for testinony?
22 A. It's just a free market system |If attorneys
23 are willing to pay that, I"'mwlling to charge it. |If
24 | could get nore, | would.
25 Q Have you ever accepted | ess?
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1 A In the earlier years, yes. You know, ny
2 rates have obviously noved up with tine and inflation.
3 Q Do you have any document retention policies
4 at ATE with respect to matters in litigation in which
5 you' ve been approached as an expert w tness?
6 A Typically, all -- all of ny docunents, after
7 ten years, | discard them
8 Q Ckay. Do you maintain the docunents that you
9 recei ve through the course of the litigation?
10 A No. Again, after ten years, everything goes.
11 Q | " m aski ng you through the course of the
12 litigation, while the litigation is pending, do you
13 mai ntain all of the docunents that you've received from
14 ot her witnesses, counsel or otherw se?
15 A. Ch, vyes.
16 Q So you brought your entire file wth you
17 t oday?
18 A Yes. Now, it's not the -- |like the travel
19 I nvoi ces and things like that that are not gernane, and
20 the technical issues, those are sitting at hone in a
21 file. OQher than that, everything should be here.
22 Q Sir, are you a nenber of any professional
23 organi zati ons?
24 A | am
25 Q What organi zati ons?
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1 A. ASME, Anerican Soci ety of Mechani cal
2 Engi neers, and NFPA, National Fire Protection
3 Associ ati on.
4 Q kay. Now, as for the ASME, what do you need
5 to do to becone a nenber of that organi zation?
6 A | think they'll let, you know, a | ot of
7 peopl e, al nost anybody in as |ike an associ ate nenber.
8 But to be a regular nenber, you have to be a nechanica
9 engi neer, which | am
10 Q So as long as you're a nechani cal engi neer,
11 you're given adm ttance as a nenber?
12 A As |l ong as you pay the noney, yes.
13 Q O course. The world does not spin wthout
14 noney.
15 What about the NFPA?
16 A " m probably an affiliate nenber, because
17 | -- and, again, | don't know the exact nenbership
18 standards. | was in a while back and then |I've been
19 doing a lot of -- because of the design work, | decided
20 torejoin so | could get current on sone of the codes
21 that are applicable to what we' re doing.
22 But | think it's if you're even interested in
23 fire safety, they'll let you join. So typically it's
24 like firefighters, fire marshals, engi neers, code
25 officials, people that work in that -- and even
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1 el ectricians. The National Electrical Code is an NFPA
2 code.

3 So a long answer to a short question,

4 probabl y about anyone.

5 Q kay. Are there any tests or exans that you
6 have to undertake to beconme a nenber of either one of
7 t hose organi zations?

8 A. No, sir.

9 Q Are there any continui ng educati on

10 requi renents to be a nenber?

11 A No.

12 Q As long as you pay the fees, you're in good
13 st andi ng?

14 A That woul d be correct.

15 Q Sir, I"'d like to ask you a little bit about
16 your education starting with your undergraduate degree
17 from | believe, Purdue?

18 A Correct.

19 Q When did you begin your undergraduate degree
20 at Purdue?
21 A In 1972.
22 Q And did you -- well, what was your nmjor or
23 area of concentration?
24 A Mechani cal engi neeri ng.
25 Q Was that your nmjor or concentration fromthe
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1 very begi nni ng?

2 A. Yes, Sir.

3 Q Did you ultimately receive a degree from

4 Pur due?

5 A | did.

6 Q What degree was that?

7 A. BSME, Bachel or's of Science in nechanical

8 engi neeri ng.

9 Q Was there any area of specialization, or was
10 that a general degree?

11 A It was a general nechani cal degree.

12 Q Okay. As part of your coursework at Purdue,
13 did you take any courses in thernodynam cs?

14 A | did.

15 Q Ckay. And what courses did you take?

16 A Ther nody- -- basic thernodynam cs, one

17 senester series.

18 Q So just one senester worth?

19 A Yes.
20 Q Did you take any courses on nucl ear
21 engi neeri ng?
22 A No.
23 Q Did you take any courses on heat transfer for
24 power plants?
25 A Yes.
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1 Q For what courses?
2 A | don't -- | don't remenber the course
3 nunber, but | did take a heat transfer course. And I
4 believe as an elective, | took -- yeah, | did take a
5 power plant course al so.
6 Q Okay. The heat transfer course, what areas
7 did that course cover?
8 A. Ceneral heat transfer, convecti on,
9 conduction, radiation, heat exchangers.
10 Q I n your undergrad, did you receive any
11 honors, prizes or fellowships?
12 A | did.
13 Q Okay. What did you receive?
14 A It's called Pi Tau Sigma, and it was based on
15 grade point averages. For a couple senesters | did
16 pretty well and becanme a nenber.
17 Q Are you still a nmenber of that organi zation?
18 A As far as | know.
19 Q And does that organization have any
20 continuing education or do you have any conti nued
21 i nvol venent with that organization?
22 A. No, sir.
23 Q Pi Tau Sigma, is that |ike a standard G eek
24 organi zati on?
25 A Yeah. |It's nechanical engineering honorary.
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1 Q Now, while you were in undergrad, did you do
2 any teaching work or graduate -- or, |I'msorry,
3 assistant work in undergrad? |1'Ill ask al so about
4 graduate | ater, but --
5 A No.
6 Q kay. So you graduated in 1976.
7 What did you do then?
8 A | went to work for -- if |I can get ny CV out,
9 | can give it to you. |In fact, would you |like the CV
10 now?
11 Q  VYes.
12 A Al'l righty.
13 Q And, sir, if | can borrow your copy, we wl|
14 mark it as Exhibit 4 to this deposition. Thank you.
15 - - -
16 (Deposition Exhibit 4 marked.)
17 - - -
18 A Uh- huh. So your question again, please?
19 Q After you graduated from Purdue undergrad
20 with a BSME in 1976, what did you do after that?
21 A | went to work for Arnour-Dial in Montgonery,
22 I11inois.
23 Q What was Arnour-Dial ?
24 A They made Di al soap.
25 Q Okay. What did you do for that conpany?
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1 A | was a project engineer and then a

2 mai nt enance supervi sor

3 Q Ckay. Did you do anything dealing with

4 t her nodynam cs or heat transfer?

5 A General |y speaking, everything | have done

6 relate -- boilers are heat exchangers, air conditioners

7 are heat exchangers, you know, regular heat -- heat

8 exchangers -- heat exchangers are heat exchangers.

9 Forgive ne for being redundant. So nost every -- no, |
10 shoul dn't say everything |'ve done, but a |large, |arge
11 percentage that |I've done does involve heat exchangers.
12 That's just the nature of the business in utility work.
13 Q And specifically, what was your
14 responsibility with respect to heat exchangers in that
15 position?

16 A Again, it's been so long, | don't recal

17 specifically, but, you know, working with plant

18 equi pnent, which do invol ve heat exchange.

19 | do renenber one project. | don't know if
20 It was ever resolved. But we were trying to heat up
21 soap with steam And for sonme reason, the heat

22 exchanger was plugging and fouling too much. And | got
23 alittle bit involved wth that, and then it got noved
24 over to another area. So | did -- that was

25 specifically wwth a shell and tube heat exchanger.
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Q Was there anything during your course of
enpl oynent at Arnour-Dial that relates to or is simlar
to the matters at issue in this case?

A Well, it was -- and, again, in the general
area of heat exchange, yeah, because, you know, we're
talking -- we're going to be tal king about heat
exchangers today. You know, boilers are -- again,
boi l ers are heat exchangers, so yeah.

Q So only to the extent that you consider them
bot h heat exchangers, that you worked w th heat
exchangers in that position with Arnour-D al and you
believe that the issues in this case pertain to a heat

exchanger ?

A Heat -- did you say a or -- you know, you
said a heat exchanger or not -- | guess I'mnot -- help
me out. |I'mnot follow ng your question exactly.

Q Vell, et nme -- let me nake it very clear and

sinmple for you.
| want to know whether you plan on testifying
that any of your work at Arnour-Dial directly pertained
to the type of work that you were doing in this case.
A. | woul d say yes.
Q kay. And what specifically pertained --
pertains to the work in this case that you' ve done?

A Well, working with a heat exchanger at
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1 Arnmour-Dial and working with their heat exchangers in
2 the boilers, chillers, that type of equipnent.

3 Q What were your job duties and

4 responsibilities with respect to working with the heat
5 exchanger ?

6 A | thought | just told you.

7 Q Vell, you said that you had worked on one

8 proj ect where they were trying to heat up soap --

9 A Uh- huh.

10 Q -- and there was an issue wth the heat

11 exchanger ?

12 A.  Right.

13 Q What was your specific job duty or

14 responsibility with respect to that project?

15 A. | was doing the investigation.

16 Q What did you do to performthat

17 I nvestigation?

18 A It's been al nost 40 years. | don't renenber
19 exactly.
20 Q Okay. So you're not relying upon the work
21 that you did in that position to fornul ate your
22 opi nions that you' ve given in this case?
23 A Not true. That's part of ny know edge base.
24 Even though | don't renenber the specifics, it's part
25 of nmy accunul ati ng know edge base. So, yeah, | do
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1 consider it relevant.
2 Q kay. So nmy question is, what did you |earn
3 In that position or what did you do in that position
4 that you have applied in this case?
5 MR, LOVAX: (bjection to the formof the
6 guesti on.
7 Q What -- what know edge did you obtain there
8 In that position that you have now used and applied to
9 your opinions and findings in this case?
10 A Well, on the -- on the basic design of a
11 proper heat exchanger, the basic construction of a
12 proper steam heat exchanger.
13 Q But you can't give ne specifics?
14 A Isn't that specific enough?
15 Q Not for ne.
16 A Sorry.
17 Q Ckay. Sir, after that, | believe your resune
18 says that you left that position in July 19777
19 A Correct.
20 Q What did you do next?
21 A | went to work for -- went back to Purdue,
22 wor ked for the planning and engi neering departnent. |
23 had worked there as a student, and then | went back as
24 an engineer. And then | was a project engineer nostly
25 wor king on, like it says, retrofit heating,

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 34 of
427
CONFIDENTIAL

Page 34
1 ventilating, air-conditioning systens on canpus.
2 Q Did that position involve working with any
3 type of power generation plants?
4 A | worked a little bit in the power plants.
5 In fact, | was slotted to becone the superintendent of
6 t he power plant.
7 Q Did you ever becone the superintendent of the
8 power plant?
9 A No, sir, | did not.
10 Q Ckay. And, sir, you said you worked a little
11 bit wwth the power plant.
12 What ki nd of power plant was that?
13 A It was a coal-fired heating power plant. |
14 can't recall if we did any electricity generation, but
15 It was definitely a heating plant for the -- nost of
16 the entire canpus.
17 Q What was your job duties and responsibilities
18 Wi th respect to that plant?
19 A Pretty much just starting to |learn since |
20 hadn't been out of school that long, starting to, you
21 know, work with them and, you know, get nore into the
22 details of it and understand how a power plant worKks.
23 Q Let nme skip ahead and then we're going to
24 cone back to the rest of your enploynent.
25 Did you ever go back to school for a
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post graduat e degree?

A | did.

Q kay. And where was that?

A The Chio State University.

Q And what degree did you go back for?

A It's called nechani cal engineer.

Q And, sir, it says here on your resune that
It's a nechani cal engi neering professional degree?

A Correct.

Q What does that nean?

A It's basically a nonthesis nmaster's. | did a
project instead of witing a thesis. And it's nore of
a -- instead of being |like an academ c track degree,
it's nore of a working engineer track degree.

Q Ckay. And is that considered a master's
degree?

A They couldn't bring theirselves to call it
that, but yes, it is.

Q Well, who couldn't bring thenselves to cal
it that?

A The Chio State University.

Q Do they recognize it, The Chio State
Uni versity, does The Chio State University recognize
that degree as a naster's degree today?

A. "' mnot sure they even award it. To the best
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1 of ny know edge, there was only 17 people, including
2 nyself, that got that degree. | think they have gone
3 back -- nore back towards a traditional research
4 oriented master's degree.
5 Q But as far as you're aware, they do not
6 recognize it as a nmaster's degree?
7 A Not per se or they'd call it a master's
8 degr ee.
9 Q And how | ong were you enrolled in that
10 pr ogr anf
11 A | think it took three years, give or take,
12 part time. | was working at the tine.
13 Q Was it |ike night school or --
14 A No. Actually, since | was working on canpus,
15 | was working at the university, so | just nade an
16 arrangenent | could go over -- the ME building was only
17 a coupl e hundred yards fromthe power plant, so |I'd
18 just go take classes and then adjust ny work hours
19 accordingly.
20 Q Okay. And when were you awar ded your
21 pr of essi onal degree?
22 A 1988.
23 Q And for that degree, you did not have to
24 wite any thesis or dissertation?
25 A Correct.
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1 Q In that degree, did you take any courses in
2 t her rodynam cs?

3 A | don't believe I did.

4 Q Okay. Any courses in nuclear engineering in
5 t hat degree?

6 A No.

7 Q Any courses in heat transfer?

8 A | don't think so.

9 Q What was your focus or what was the focus of
10 your coursework for your professional degree?

11 A It was to round out ny -- ny education. |

12 knew that | was never going to becone a professor, |

13 was going to be a working engineer. So | tried to

14 structure it to take the courses that | would like to
15 have taken when | was getting ny bachelor's and didn't
16 have tinme. So refractories was one course, welding,

17 you know, sone of the nore -- sone of the other courses
18 just to round out ny know edge base.

19 And then as part of that, instead of witing
20 a thesis, we had to do a project wite-up for a project
21 we were doing at work, so | did -- that was kind of
22 a -- what they woul d consider the equival ent of a
23 thesis, we were doing a project and then witing it up.
24 Q And what was your project?
25 A | put in-- we put in a coal-fired boiler
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1 when | was there. Excuse ne. This was after the Arab
2 oil enbargo, so the university decided to put in a

3 coal-fired boiler. And as part of that, we decided to
4 have -- you know, we woul d upgrade the pressure |evel
5 of the boiler at not a huge expense and be able to

6 cogener at e.

7 So we actually put in a 3 negawatt

8 back- pressure turbine to generate power comng off the
9 boiler. I, in addition -- instead of just generating
10 straight steam So | was the one that did the

11 feasibility study and then | was the project nanager
12 and the construction nmanager for that project.

13 Q Ckay. And during your coursewrk at Chio

14 State, did you receive any honors, prizes or

15 fell owshi ps?

16 A No, sir.

17 Q Wil e you were taking your courses at Chio
18 State, did you al so engage as a graduate instructor or
19 t ake any teaching role on?
20 A | did.
21 Q kay. I n what capacity?
22 A. One of ny professors, a fell ow named Robert
23 Essenhi gh, was typically -- he was the person that
24 taught ME, | believe it was 625 if |'ve got the nunber
25 right. |It's sonewhere in here. Maybe it's not. |
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1 believe it was ME625, which is a dual |evel power plant
2 course. And so | taught that course in his stead. He
3 was obviously -- he was supervising it, but | taught
4 the course, did the grading and so forth.
5 Q Were you conpensated for that?
6 A | think a couple hundred bucks.
7 Q Q her than -- and how many senesters did you
8 teach that course?
9 A Just one. | believe it was -- | think OSU
10 was on quarters and not senesters.
11 Q kay. So one quarter?
12 A Correct.
13 Q Had you taken his course prior to being a
14 graduat e assi stant?
15 A No.
16 Q So how - -
17 A. Now, | did take a -- when you say "his
18 course," | did take a conbustion course fromhim but
19 not the power plant course. | believe that was only
20 of fered every other year.
21 Q kay. So had you taken the power plant
22 course that you ultimtely were a graduate assi stant
23 for prior to --
24 A | took the simlar course when | was at
25 Purdue. | believe that was ME425, if | recall. So it
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1 was basically the sane course at Purdue that | had
2 t aken several years earlier that | was then teaching at
3 OsuU.
4 Q Do you know why you were selected as a
5 graduate assistant by M. -- I'msorry, |'ve lost his
6 name.
7 A Dr. Essenhi gh?
8 Q Dr. Essenhi gh.
9 A Yeah. Because he liked nme and | was one of
10 his -- he was one of ny graduate -- what's the word |
11 want -- advisors, and he knew | would do a good job
12 teaching the course, and | did.
13 Q O her than being a graduate assistant in that
14 one quarter, have you taught any other professional
15 courses or continuing education?
16 A | have.
17 Q And what courses have you taught?
18 A The courses that | teach now are, | would
19 call themboilers 101, air conditioning 101, punps 101.
20 They are courses -- | teach for several conpanies.
21 It's listed in the back of my CV. Anerican -- it's now
22 TPC Trai nco, National Technology Transfer, Lewellyn
23 |'ve taught for, Versa-Tech, and then | teach ny own
24 cour ses.
25 So | | ooked the other day. You know, over
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1 the last what, since 1995-ish, |'ve taught a little

2 over 200 courses.

3 Q What are the subject natter of those courses?
4 A Basic -- now, are you referring to boilers?
5 Do you want to stick to boilers, or the other stuff,

6 t 00?

7 Q Vell, 1'd like to know generally the subject
8 matters.

9 A Okay. Sure.

10 Q | assune -- if you can give it to ne

11 generally, then there may be areas that | focus in on,
12 wi |l ask further questions. But if you can tell ne

13 general ly what the courses have covered.

14 A Sure. In the boiler course -- in both the
15 boil er and the air-conditioning courses, we tal k about
16 sonme basic thernodynamcs. |In the air conditioning

17 courses, | gointo it very, very deeply.

18 In the boiler courses, not quite as nmuch. W
19 tal k about safety in the boiler system W talk about
20 t he burner managenent system W talk about the fire
21 side, we talk about the water side. W talk about
22 superheat. | nentioned safety. That's it off the top
23 of my head. If | think of anything else, I'll --
24 Q Ckay. O the courses you've taught, are
25 there any that you would -- that you would find to be
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1 applicable to the matters and issues in this particul ar
2 case?

3 A Yes.

4 Q Whi ch courses are those?

5 A Al'l of them

6 Q Okay. Even the AC courses?

7 A. Oh, absol utely.

8 Q Ckay. Even the safety courses?

9 A Absol ut el y.

10 Q How are the safety courses relative to the
11 matters at issue in this case?

12 A Well, in the air-conditioning business,

13 safety -- safety is always an issue in the industri al
14 world. Ckay. But a boiler of any kind is actually a
15 ticking tinme bonb. And a boiler -- as anybody knows,
16 with boilers, there's lots of hazards involved. Al
17 right. And so | am al ways cogni zant when |' m wor ki ng
18 around boilers of boiler safety. And |I'mkind of

19 anticipating where you'll be going with questioning
20 t hrough the day. You know, the -- I will call it the
21 E-Cat, the device, you know, however we agree to
22 describe it, is, in one sense, a boiler.
23 And so boiler safety issues, in ny
24 prof essi onal opinion, are very, very relevant to the
25 di scussi on.
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1 Q Do you -- do you have any printed materials
2 fromthese courses that you've offered?

3 A Not with nme. You can -- you can find them

4 You can get a syllabus if you go to the appropriate

5 websites. You can kind of get a --

6 Q What websites?

7 A Vell, one would be Iike for -- | can give you
8 the conpany nane. TPC Trainco is one. NIT, Nationa

9 Technol ogy Transfer. And they're both on the south

10 side of Denver. |'mnot so sure about Lewellyn. |

11 haven't taught wth themfor a while. But they're --
12 the general courses are quite simlar because they're
13 conpeti ng conpani es.

14 So basically, the boiler class is basically a
15 two, two and a half day boilers 101. Ckay. | teach
16 courses on -- | teach for the State of Arkansas in

17 preparation for their people taking the |licensing exam
18 |"ve got a contract with Arkansas.

19 So, again, the subject matter, regardl ess of
20 who's teaching it, is pretty nuch the sane body of
21 knowl edge, just different slide shows, a little
22 di fferent arrangenent, but the body of know edge is
23 virtually identical.
24 Q Do you naintain any professional |icenses?
25 A Yes, sir, | do.

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 44 of
427
CONFIDENTIAL

Page 44
1 Q What |icenses?
2 A. Al right. | have a P.E. fromthe State of
3 Ghio. | have a P.E. fromthe State of Illinois. |
4 have a P.E. fromthe State of Texas. And | have an
5 Ohio 3rd class stationary engineer's license. | also
6 have an EPA 608 uni versal technician certification.
7 Q |"msorry, the last two were Chio 3rd
8 class --
9 A Stati onary engi neer.
10 Q And then the | ast one?
11 A EPA 608 universal technician.
12 Q Ckay. For your P.E. -- professional
13 engi neer; is that correct?
14 A Yes.
15 Q -- fromOhio, did you have to take an exam
16 for that?
17 A | did.
18 Q kay. How many tinmes did you take that exanf
19 A One. | crushed it.
20 Q How about the P.E. fromlllinois?
21 A No exam Once you have -- once you have a
22 P.E. -- generally, in this country, once you have a
23 P.E. by exam then it's just a matter of noney. You've
24 got to provide the docunentation of your experience,
25 your degrees and so forth, but then it's always about

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 45 of
427
CONFIDENTIAL

Page 45
1 t he noney.
2 Q kay. So there was no further education or
3 training or testing that you had to undergo through --
4 to get your P.E. fromlllinois?
5 A No, sir.
6 Q What about Texas?
7 A Texas did have an ethics -- they do have an
8 et hi cs exam
9 Q An et hi cs exanf
10 A Yes, sir.
11 Q Anything relating to the actual engineering
12 wor k?
13 A No. It was about engineering ethics,
14 conflict of interest, things |ike that.
15 Q Ckay. The Onio 3rd class stationary exam - -
16 A Yeah, correct.
17 Q -- what is that?
18 A That neans | can |legally operate any
19 nonnucl ear boiler in the State of OChio.
20 Q Nonnucl ear boil er?
21 A Yep.
22 Q I s there such thing as a nucl ear boiler?
23 A. | think there's a fewunits in Chio, yes.
24 Q And that's not the sane as a power plant,
25 correct?
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1 A. Ch, yeah, it is. Yeah. Now, nmaybe I'm--
2 help me with your question. |'msorry.
3 Q Ckay. A boiler is the sanme thing as a power
4 pl ant ?
5 A A boiler is a conmponent of a power plant.
6 Q Okay. So you can't operate a power plant,
7 you can operate the boiler?
8 A | can operate the boilers and the turbines.
9 Q Have you ever done that?
10 A | have at Ohio State a little bit. Again, it
11 was a uni on shop, so, you know, w nk, w nk, nod, nod.
12 And | had to have sone operating tinme to get that
13 | i cense, obviously.
14 And then |'ve operated boilers at Nestle's up
15 in Marysville. | was a relief boiler and refrigeration
16 operator up there as well.
17 Q Ckay. Let nme ask you first about Chio State.
18 A Sur e.
19 Q How nmuch tinme did you have operating a power
20 plant at Chio State?
21 A | think the -- | think it's 900 hours. As I
22 recall, it was 900 hours.
23 Q And is that between July 1977 and May 19797
24 A No. No.
25 Q When did you --
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1 A That was --
2 Q Ckay. |I'msorry. Was that between 1983 and
3 19887
4 A Correct.
5 Q You said Nestle's?
6 A Nestle's in Marysville, yes.
7 Q How nmuch tinme -- and what type of power plant
8 did Nestle's have?
9 A It's actually a heating and refrigeration
10 plant. There's no power generation involved there, but
11 it is a heating and refrigeration plant that |
12 oper at ed.
13 Q Okay. Was there power generation at Chio
14 State?
15 A. Ch, yeah. | put in a back-pressure turbine,
16 then we al so had two condensi ng turbines.
17 Q What fuel source?
18 A Coal. | think they had oil and gas as a
19 backup, but coal was the predom nant on the one boiler,
20 the newer boiler. Then the older boilers used gas and
21 oil as a backup.
22 Q Okay. The EPA 608 universal technician, what
23 Is that?
24 A That nmeans that | have passed a test and |
25 can legally purchase refrigerants.
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1 Q Does that certification have anything to do
2 with the work that you've done in this case?
3 A No.
4 Q The Ohio 3rd class stationary engi neer
5 certification, does that have any applicability to the
6 wor k that you' ve done in this case?
7 A It does have sone general applicability, yes.
8 Q What did you have to do to get that
9 certification?
10 A Well, | had to, again, denonstrate that |'d
11 operated for, I think, 900 hours, again, if my hours
12 are right, and | had to take a conprehensive exam
13 Q How | ong was the exanf?
14 A | don't think there was a tine period. There
15 was an essay question back when we actually had to
16 set the slide valves on an ol d-fashioned punp, but 1'd
17 say it took about three hours, ball park.
18 Q And you maintain that certification in good
19 st andi ng?
20 A Yes, sir.
21 Q Do you have to do any continuing education to
22 mai ntain that certification?
23 A No.
24 Q Do you have to do -- well, do you have to pay
25 a yearly fee to maintain that certification?
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A Was that a rhetorical question?
do.

Q Who issues that certification?

A The State of OChio.

Q Who i ssues the certification for
uni versal tech?

A The US EPA.
You said there was an examfor th
Yes.

And how | ong was that exanf

> O > O

Again, there's no tinme limt. It
about an hour and a half.

Q And you maintain that certificati
st andi ng?

A Yeah. That's a one-tine |icense.
pass the test -- you know, at |east for the
years, once you have it, you have it, and t

Q You don't have to do anything to

A. No, sir.

Q Do you have to do anything to ren
cl ass stationary engineering certification?

A. Pay t hem noney.

Q Now, when were you issued the Ohi
stationary engi neer certificate?

A | want to say 1988.

Page 49

Yes, sir, |

t he EPA 608

at ?

t ook ne
on in good
Once you
| ast 20
hat's it.

renew it?

ew the 3rd

o 3rd cl ass
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Q
your enploynent, after working at Purdue University,
whi ch your tinme there ended, | believe, in May of 1979,
what did you do after that?

A

Laf ayette,

river.

> O > O

Q
responsibilities?
A
energy conservation for the plant. And then,
basi cal | y,

house and some anneal i ng furnaces.

Q

boi | er

A

Q
A.

house?

Page 50

Ckay. \What about the EPA 608?

That was about ten years ago; 2006, 2007 tine

Now, goi ng back, sir, to follow through on

Went to work for Al coa. Purdue is in Wst

Indiana. Alcoa is in Lafayette, across the

Al coa is Al um num Conpany of Anerica?
Yes, sir.

And what was your job title at Al coa?
Mechani cal engi neer.

What were your job duties and

Well, as you can see, | was in charge of

| was the utility engineer over the boiler

|"msorry, you said utility engineer over a
Yeah.

What did you do in that role?

| worked with the superintendent of the

800-726-7007
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1 boiler plant. He did the operational end of it, | did
2 the engineering end of it, so we wirked together to run
3 and operate the power plant, whether he -- it was
4 really a heating plant and not a power plant.
5 Q What's the difference?
6 A Vell, you get into semantics. A power plant
7 specifically will generate electricity. A boiler plant
8 or heating plant may just generate steam or hot water
9 for either process or heating use. Sonetines people
10 use the terns interchangeably.
11 Q Was that a steam plant, sir?
12 A Yes.
13 Q What was the steam used for?
14 A Bui | di ng heat.
15 Q. " msorry?
16 A Bui |l di ng heat. Heating the buil ding.
17 Q Ckay. For a nonent | thought you were saying
18 building in the terms of constructing heat.
19 A. Ch, no, no.
20 Q | was trying to figure that out. |
21 apol ogi ze.
22 A. No. No. No. No. Heating the facilities.
23 Q kay. And | believe on your resune, it says,
24 di scovered and engi neered a heat recovery project for
25 an al um num chi p dryer.
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1 A That's correct.
2 Q What was that?
3 A There was a chip dryer that basically -- it's
4 an old -- it was an old -- I'mtrying to renenber the
5 details now It was an old furnace that they had
6 converted. They put some conveyors in it, because in
7 that particular realm in the al um num extrusion
8 busi ness, at |east then, they had |arge, round,
9 cylindrical billets that they would machine down to a
10 certain size before they would put that into the
11 extrusion machi ne, kind of |ike plastic extrusion, and
12 then a hydraulic ramwould force that al um num through
13 a die to the desired shape.
14 So the chips that conme off of that, there was
15 cutting oil, and so you don't want to put water into
16 nol ted al um num because you're going to have a very
17 bad day if you do. So the purpose of the chip dryer
18 was to heat these chips, dry the water and the cutting
19 oil off so that they're fairly hot and dry when they go
20 into the nelter. W called it a toilet bow nelter.
21 It was actually a -- alnost like a toilet flushing, a
22 circular notion with a nolten alumnumin it. And then
23 t hose chips would be fed in, they would be renelted and
24 t hen reall oyed.
25 So what | did is | discovered a way to put a
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-- rather than -- it was a big open -- the furnace was
actually about the size of this roomwith a couple
conveyors. And I think |I discovered a way to put a
cover over the conveyors and then take that heat and
use it to preheat the chips, as | recall

Q Now, the boiler in that plant, do you
remenber how nuch heat it would put up?

A. | do not. And actually, there were three
boilers at that plant, not just one. They were |arge,
t hough. | would say between the three of them they
wer e probably each 100, 000 pounds an hour of steam

Q 100, 000 pounds per hour. Ww. And there
were three of themeach at that |evel, so 300, 000
pounds per hour?

A. Yes, sir, total, yeah.

Now, typically we'd only run two. You have a
backup so that if one goes down in the dead of wnter,
you've still got a backup running. So typically the
steam | oads -- maxi mum steam | oad woul d be 150, 000,
200, 000 pounds an hour-ish. And then you've al ways got
the other one either sitting there or on hot standby so
that if one of the other boilers quits or has a
problem we can bring the hot one up and keep the pl ant
war m

Q Okay. And how | arge was that facility?
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1 A | don't follow you.
2 Q The buil ding, how | arge was the buil ding
3 where these --
4 A Whi ch bui | di ng?
5 Q The buil di ng where these boilers were
6 | ocat ed.
7 A The boil er house proper? It was a separate
8 building fromthe factory. Probably 100 feet w de, 150
9 feet long and probably four stories tall, ball park.
10 Q Do you know t he anmount of energy that was put
11 out by these boilers at any given tinme?
12 A Well, it would depend on the neasured steam
13 | oad and then what steam pressure was. And they were
14 putting out saturated steam not superheat ed.
15 Q What does that nean?
16 A Saturated steam can exist in a boiler proper.
17 And, again, we'll probably get into the mnutia of this
18 | ater on. Saturated steamis the steamthat exists at
19 a given tenperature and pressure within a pressure
20 vessel. kay. The concept also applies to air
21 condi ti oni ng.
22 Super heating vapor, and | use the term vapor
23 ri ght now, superheated vapor is vapor that is heated
24 over and above the saturation tenperature for the
25 tenperature pressure conditions in the boiler.
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1 Q Ckay. What was the tenperature of the steam
2 at the Al coa plant?

3 A | don't renenber exactly, but if it was 150
4 -- and | want to say they were 150 psi boilers. So

5 believe, if my nenory serves, the saturation

6 tenperature is 366 Fahrenheit.

7 Q |"m sorry, and what pressure was that?

8 A 150 psi. Again, don't quote ne on that

9 because | don't have that nenorized, but | think |'m
10 right. Pretty close.

11 Q Okay. After your tinme at Al coa, your -- now,
12 why did you | eave Al coa?

13 A | -- afriend -- a friend who had -- | had
14 wor ked with at Purdue had gone down to Cunmins a couple
15 years before that. And ny wfe's famly only |ives

16 about an hour -- Cunmins is in Colunbus, Indiana. M
17 wfe's famly lives about an hour fromthere. And so
18 this other gentleman | worked wth at Purdue said, hey,
19 there's a job opening here. Do you want to conme down
20 and interview for it?
21 | said, sure, why not, because -- you know,
22 Alcoa, | was learning, |like |I used the corporate nonad.
23 You know, they transfer you every three or four years
24 whet her you wanted to or not. And | didn't really want
25 to do that for the rest of ny life, having lived out of
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1 a seabag in the Marine Corps.
2 So went down to Cummins, interviewed, got the
3 j ob.
4 Q What was your job title at Cunm ns?
5 A | was a facilities project manager.
6 Q What were your duties and responsibilities in
7 t hat position?
8 A. Again, as it says, maintenance and
9 engi neering for five large building [sic]. And then
10 engi neering services for an additional 25 buildings.
11 Q Now, you state here, converted three boilers
12 to dual fuel capacity to mnimze fuel costs.
13 A | believe that's capability, but --
14 Q l"msorry, you're right, | msread it.
15 A. No probl em
16 Q Did you do the conversion yourself?
17 A. | did not physically doit. | did the
18 engi neering, wote the purchase orders, wote the
19 construction contracts.
20 Q Did anyone el se | ook over the engineering
21 prior to it being inplenmented?
22 A No.
23 Q Did you work on a day-to-day basis with those
24 boi |l ers?
25 A. Sporadically. You know, it -- you know, you
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1 wite a purchase order, wait three nonths for the stuff
2 tocone in, soit's like a lot of -- | understand you
3 wor ked in construction, so you know the drill. You

4 order something, you wait, it cones in and you work on
5 it, you go back to it. So you bounce back and forth

6 bet ween different jobs, you know, to fill your day up,
7 SO --

8 Q D d you have staff that worked under you?

9 A | did.

10 Q How many peopl e?

11 A Was it two or three? They were naintenance
12 tech- -- or maintenance supervisors.

13 Q So it's your testinony that you did the

14 engi neering to convert the boilers to dual fuel

15 capability?

16 A Well, we were actually converting the

17 burners. Al right. It wasn't the boilers, per se.
18 We did a burner changeout.

19 Q Now, | ooki ng on your resune to the next
20 | isted enploynent, and it's on the first page, it says,
21 Cct ober 1983 to June of 1988, back to The Chio State
22 Uni versity.
23 A You got it.
24 Q First of all, why did you | eave Cumm ns?
25 A | got laid off in the bl oodbath of 1983.
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1 Q Now, you returned to The Chio State

2 Uni versity.

3 What was your -- upon returning, what was

4 your job duty -- or your job title? 1'msorry.

5 A | started, | was an engineer. And after

6 three or four years, | got pronoted to senior

7 mechani cal engi neer.

8 Q Ckay. So you were senior nechani cal engi neer
9 for only a couple years while you were there?

10 A That woul d be correct, yes.

11 Q You say you successfully nanaged a $7 million
12 steam | i ne expansi on project.

13 Can you tell ne about that, please?

14 A | can. What we did is the -- back then

15 McCracken Power Plant only served that part of the

16 canpus which was east of the river. | believe it's the
17 Scioto. And the m dwest canpus and the west canpus did
18 not have steamfeed. They all had renote boilers, a

19 boil er per building or two boilers per building.
20 And then down in the hospital conplex, that
21 was -- even back then, it was growi ng, so we reinforced
22 t he steam f eed.
23 So what we did is |ike we had an outside
24 consulting engineering firmdo the design to expand the
25 steam|line from McCracken Power Plant across the river
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1 to the various buildings in the m dwest canpus, and

2 then we reinforced the feed south from McCracken to the
3 hospi tal conpl ex.

4 Q How was the steam noved in those --

5 A Pressure differential.

6 Q What does that nean?

7 A You have to have a pressure difference for

8 any fluid to flow

9 Q So how was that acconplished?

10 A Pressure differential.

11 Q Was there a vacuum on one side, or was there
12 a forcing pressure on the other?

13 A No. The steam-- the steam | eaving the plant
14 was at 200 psi, and was it 5 -- | believe it was 588
15 degrees if ny nmenory serves. So we had about 200

16 degrees of superheat |eaving McCracken Power Pl ant.

17 Q Agai n, that's Fahrenheit, correct?

18 A Yeah. | -- we probably will go back and

19 forth on C and Fahrenheit. Normally |I work in
20 Fahrenheit, but I'll try to accommbdate you wor ki ng
21 Wi th centigrade and the nmetric system
22 Q | appreciate that.
23 And that was superheated steanf
24 A Yes, Sir.
25 Q Now, you said it crossed a river --
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pedestrian bridge.

Q kay. And what type of piping was that --

A It was --

Q -- or what type of --

A It was called -- the conpany was actually
call ed at one point Nova. Yeah, it was Nova. | don't

believe they're in business. But it was a pipe in a
pi pe structure. W had the steam-- the actual steam
carrier as the inside pipe, insulation around it, and
then there was an outer pipe that served as a barrier,
and actually there was -- between the insulation and
the air space to keep the heat in the steam and keep

t he heat

bury system So we actually dug up a | ot of the canpus
and buried that pipe and then backfilled back over it

and then ran the steam|ine underground.

| osses to a m ni num

Page 60

Correct.
-- or river bridge.

Was t hat aboveground, bel owground, under the

Alot of -- the river crossing, per se?
Yes.
Underneath -- we hung it underneath of a

So it's called a pipe in a pipe or a direct

So when we got to the bridge, we cane up from
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1 the ground, ran it underneath the bridge and then back
2 down under ground and wherever.

3 Q Wiy di d they have insul ation between the

4 pi pes? | guess | don't understand.

5 A kay. The pipe, it's actually a concentric

6 pi pe, so the inner pipe would be the steam pi pe

7 carrier. And then it would be insulated to maintain

8 t he heat, because anything -- tenperature flows from

9 hot to cold. So if you have 588 degree steam it's

10 going to | ose heat pretty rapidly, so you --

11 Q Of the walls of the pipe, or where would it
12 | ose - -

13 A Yeah, from-- fromthe pipe wall itself. An
14 outer pipe wall itself is going to -- the inner -- the
15 steamcarrying line would | ose heat.

16 Q Ckay. How nmuch heat loss did you have in

17 that insulated piping per -- let's say, per foot?

18 A Oh, | don't renenber exactly. There's charts
19 and tables that could do that. Again, | don't carry
20 t hat know edge around in ny head. You can cal cul ate
21 it. The manufacturers have calculated it. So if you
22 tell themwhat the steamconditions are, they'|ll say
23 you wi I | have, you know, X nunber of BTUs for heat | oss
24 per foot, per hundred foot, you know, whatever.
25 Q Ckay. And that heat that is lost through the
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1 pi pe walls, where does it go?
2 A Qut fromthe -- fromthe pipe.
3 Q Ckay. So into the external environnment
4 around where the pipe is?
5 A Ri ght, through the insulation. The heat goes
6 t hrough the insulation and then the air surrounding
7 that, you know, that air will heat up, the exterior
8 pipe will heat up sone, and then, |ike you say, the
9 surroundings wll heat up until it reaches equilibrium
10 Q Sir, have you published any papers?
11 A There are magazine articles, not print
12 papers, per se.
13 Q Okay. Were they peer reviewed?
14 A No.
15 - - -
16 (Deposition Exhibit 5 marked.)
17 - - -
18 Q Sir, 1"'mgoing to show you one that we wl|
19 mark as Exhibit 5.
20 A | have five of each for you.
21 Q W'l | use yours.
22 A. Do you want them both?
23 Q Yes, please.
24 A There you go.
25 Q Thank you. We'll mark the first one, which

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 63 of
427
CONFIDENTIAL

Page 63
1 Is titled Safety on Trial, 75-Ton Bottle Rocket Case
2 St udy.
3 Sir, this first docunent, which we've nmarked
4 as Exhibit 5 what is this publication on?
5 A The publication is the National Board. And
6 it's technically the National Board of Boiler and
7 Pressure Vessel Inspectors. They're located here in
8 Col unbus up on Crupper Avenue. And what | did is |
9 wote this article and another one on a coupl e of cases
10 that | had worked on that related to boilers and
11 pressure vessel s.
12 So just giving kind of the basics of what
13 happened and t hen how what happened m ght hel p boiler
14 i nspectors to | ook at, you know, other different
15 t hi ngs, maybe help themto do their job, you know, a
16 little better.
17 Q Was it -- was that particular case regarding
18 a boiler malfunction or failure?
19 A No. This was actually a pressure vessel
20 failure.
21 Q Does the information contained in this
22 docunent pertain to or relate to the natters at issue
23 In the instant case?
24 A Very generally, yes, because it involves
25 steam and, you know, boiler and pressure vessel
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1 t echnol ogy, but maybe specifically, not real directly.
2 Q Was there any boiler or pressure vessel
3 failure in the instant case? |In the instant case, was
4 there any failure?
5 A Oh, the bottle rocket?
6 Q WAs there any failure of a pressure vessel or
7 boiler in this case that you' re here testifying on
8 t oday?
9 A Not that |I'm aware of.
10 - - -
11 (Deposition Exhibit 6 marked.)
12 - - -
13 Q Sir, I"'mgoing to show you what |'ve marked
14 as Exhibit 6, which is a publication called Wnter
15 St orm War ni ng, El enentary School Boiler Ml functioned
16 After lce Storm
17 A Correct.
18 Q And is this your second publication, sir?
19 A Yes, sir, it is. | believe it's the second.
20 Yeah, it was the second. You're right.
21 Q Okay. Does the -- strike that.
22 Thi s docunent, sir, pertains to a boiler
23 failure as well?
24 A It does.
25 Q Was there any net hodol ogy or consi derations
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1 that you applied in this case that are al so applicable
2 to the instant case?

3 You know what, |I'msorry, let ne rephrase

4 that for the record.

5 Were there any net hodol ogy or consi derations
6 that you took into effect in examning this elenentary
7 school boiler malfunctioning that you believe also to
8 be applicable in the instant case?

9 A It may or it may not be. Based on the

10 docunentation |'ve seen so far, there nay be sone

11 safety issues involved. As we both know, | have yet to
12 do a site inspection at the Doral facility, so, you

13 know, | do reserve the right to nodify ny answer based
14 on what | may or may not see later in the week.

15 Q Have you nmade any safety determnations as to
16 the E-Cat or the Doral plant in this case?

17 A. Based upon -- again, based on not having

18 physically seen it, but based on what | understand

19 about the construction, | -- | have nade a bit of a
20 determ nati on, yes.
21 Q kay. We're going to get to that in just a
22 m nut e.
23 But just back to your publications rea
24 qui ck, so neither one of your publications have been
25 peer reviewed?
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1 A No.
2 Q Were you conpensated for these publications?
3 A No.
4 Q Did you rely upon any other publications or
5 any ot her nethodol ogies in preparing these
6 publ i cations?
7 A Vell, the totality of ny education and
8 experience went into both of them So, yeah, all of
9 that went into it.
10 Q Did you reference any docunents specifically
11 Wi th respect to these publications other than your
12 general know edge?
13 A | don't believe | did.
14 Q Are there any nethodol ogy -- nethodol ogi es
15 contained wwthin this that could be contested?
16 MR, LOVAX: (bjection to the formof the
17 gquesti on.
18 A | imagi ne they woul d have been contested by
19 now, so |l -- | would say no.
20 Q Well, do you -- do you specifically refer to
21 any net hodol ogies in your exam nation, or is this nore
22 | i ke a case study?
23 A This is nore like a case study. Al right.
24 You know, there was no litigation -- well, in -- in the
25 W nter stormwarning, there was no litigation. 1In the
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bottl e rocket, there was litigation. There was no
litigation in the school issue.

Q Now, did you act as an expert in the bottle
rocket case?

A | did.

Q And what was the name of that case?

A. It was in Danville, Virginia. | don't
remenber right now. 1It's been, golly, alnost 20 years
ago.

Q Ckay. Were you --

A If I think of it, I'll pop it up.

Q Did you provide any testinony in that case?

A Did | do a deposition there? | was deposed
in that one, yes.

Q And when was t hat?

A Ch, | want to say md-'90s maybe, md to late
' 90s.

Q Are there any simlarities between the
factual circunstances of the bottle rocket case and the
I nstant case?

A Not that | can think of right now.

Q Did you have any co-authors that assisted you
I n preparing those publications?

A No.

Q D d anyone ever suggest that you do
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1 addi ti onal research into those matters?
2 A. No, sir.
3 Q Has either one of these publications ever
4 been cited, to your know edge?
5 A No, sir.
6 Q Has anyone requested the right to reprint
7 t hese publications fromyou?
8 A. Not that |I'maware of. Actually, the
9 Nat i onal Board hol ds the copyright and not ne, so they
10 woul d be the ones to do that.
11 Q Do you know if anyone has requested to
12 reprint thenf
13 A | do not know.
14 Q Are you famliar with any literature
15 expressing contrary views to the views that you've
16 expressed in these two publications?
17 A | amnot famliar wth any, no.
18 Q Sir, looking back to your resune again --
19 well, I"msorry. Strike that. [|'ll have you | ook at
20 somnet hi ng el se.
21 Sir, you' ve rendered a report in this case,
22 correct?
23 A | did.
24 - - -
25 (Deposition Exhibit 7 marked.)
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1 - - -
2 Q |"mgoing to mark this docunent as Exhibit 7.
3 Sir, is this a copy of the expert report that
4 you have rendered in this case?
5 A Yes.
6 Q And if | can, could you please turn to page
7 22 of your report, the section entitled Expert Wtness
8 Experi ence?
9 A Ckay.
10 Q | believe you' ve |listed four cases --
11 A Yes.
12 Q -- correct?
13 A Correct, yes.
14 Q Are those all of the cases in which you have
15 testified at trial or deposition during the |ast seven
16 years?
17 MR, LOVAX: (bjection to the formof the
18 guesti on.
19 MR. ANNESSER: What's the objection?
20 MR LOVAX: It's different fromwhat has been
21 stated in the docunent and what you' ve asked before,
22 SO --
23 MR, ANNESSER: And the grounds for the
24 obj ection, though?
25 MR, LOVAX: Formof the question. It's
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1 m sl eadi ng based on what's in the docunent and what
2 you' ve stated before.
3 BY MR ANNESSER
4 Q Sir, these four cases that you' ve |isted, are
5 those all of the cases in which you ve testified either
6 at trial or in deposition during the | ast seven years?
7 A. No, sir. And the reason for that, | was -- |
8 was under the inpression, at the tinme | prepared the
9 report, it was for the prior four years, which |
10 understand is federal rules. So ny under- -- you know,
11 ny under standi ng may have been conplete [sic], that's
12 why | brought in the extra docunentation to suppl enent
13 so that | would be -- you know, give you what you were
14 asking for.
15 Q How many additional cases have you testified
16 in wthin the | ast seven years --
17 A | think --
18 Q -- that are not |isted here?
19 A | think it was -- now, ny understanding, it
20 was six years. All right.
21 Q | ' masking you, sir, within the |ast seven
22 years.
23 A In looking -- | brought in docunentations for
24 six cases. So | -- as | recall now, | think | went
25 back ten years.
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1 Q So six cases within the last ten years total?

2 A | -- | believe that's correct.

3 Q And woul d that include the four that are

4 | i sted here?

5 A Yes, sir, that's correct.

6 Q And you said you brought that docunentation?

7 A. Well, it's -- what it is -- where is it now?

8 | put it down here. Yeah, here it is.

9 What these are is Mcrosoft Access, |ike al
10 M crosoft products, has a mind of its ow and it's hard
11 to wite reports. So what these are is these are
12 screenshots fromny own internal database just to --
13 you know, to docunent ny jobs, you know, and just kind
14 of the basics of the jobs.

15 So these are screenshots fromthe -- |

16 believe it's that ten-year tine w ndow, yes.

17 Q kay. So what are the two additional cases
18 that are not listed on your report that you have

19 testified in within the last ten years?

20 A kay. That would be -- the case -- let's
21 see, the case would be -- the ol der one was E3 v.

22 Bi ot hane, et al.

23 Q E3?

24 A Yeah, E3, echo three, versus Biothane,

25 B-1-OT-HA-NE, et al. And the second one is Young
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1 versus FirstEnergy.

2 Q kay. Starting with the first one on your
3 list, Jerew versus Rhodes Heating --

4 A Ckay.

5 Q -- what was the nature of your testinony in
6 t hat case?

7 A Al right. The case -- this was a pretty

8 sinple one. It was a nobile hone furnace fire. A

9 techni ci an had serviced the furnace. And then the

10 question | was called to answer, did the technician
11 make the furnace as safe as possible after he had

12 worked on it after the owner wanted it shut down to
13 repl ace it.

14 Q Okay. Were the issues in that case at al

15 related to -- I'"'msorry, not related to, but were the
16 I ssues in that case at all simlar to the issues in the
17 I nstant case?

18 A. No.

19 Q The second case you have |isted, Akron
20 Fairl awn Properties versus Edgell Pl unbing?
21 A Correct.
22 Q What was the nature of your testinony in that
23 case?
24 A kay. This one was a premature boiler
25 failure. And the alleged cause of the failure was
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1 running a boiler wth incom ng water bel ow 140, which
2 can cause corrosion and other issues inside a hot water
3 heater boiler.

4 Q Now, |et nme ask you, on Jerew versus Rhodes,
5 did you testify for the plaintiff or the defendant in
6 t hat case?

7 A Plaintiff.

8 Q Ckay. What about in Akron Fairlawn?

9 A That woul d be plaintiff also.

10 Q Ckay. Now, the issues in the Akron Fairl awn
11 Properties case, were they in any way simlar to the
12 I ssues in this case?

13 MR, LOVAX: (bjection to the formof the

14 guesti on.

15 A. Not really.

16 Q Did you prepare a report in either one of

17 t hose cases?

18 A Let's see here, verbal and in -- yeah. Let's
19 see, the boiler failure at a Holiday Inn, | did prepare
20 a witten report.
21 Q |"msorry, that was the Akron Fairlawn case?
22 A. Yeah. Yeah, |I'msorry, Akron Fairl awn,
23 you're correct.
24 Q Did you ever testify at trial in that case?
25 A | did.
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1 Q And did the court find you to be an expert?
2 A As far as | know, they did.

3 Q You don't know either way or --

4 A Well, | testified, so |I'massum ng that they
5 recogni zed nme as an expert.

6 Q What about the Jerew versus Rhodes Heati ng

7 case?

8 A | did testify in that one al so.

9 Q Do you know if you were found to be an expert
10 In that case?

11 A Again, as far as | know, | was.

12 Q Were those jury cases or were those bench

13 trials?

14 A Let's see, jury -- the Akron Fairlawn was

15 jury. And Jerew versus Rhodes, | believe that was a
16 bench trial.

17 Q Now, the next one you have listed is Ri chnond
18 versus Sears Roebuck.

19 A Yes.
20 Q What was the nature of your testinony in that
21 case?
22 A That was a carbon nonoxi de poi soni ng case.
23 Q. And what was the nature of your testinony?
24 A It was a deposition and | was testifying to
25 the fact, you know, how carbon nonoxide is forned, the
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1 I nfl uence of drafts and so forth on water heaters and

2 their conbustion systens and how carbon -- carbon

3 nonoxide is forned. | didn't -- | did not testify as a
4 medi cal expert, even though |I understand what carbon

5 nonoxi de does to people. | was |ooking at their

6 mechani cs of the formation of carbon nonoxi de.

7 Q WAs your test- -- well, was the subject

8 matter of your testinony in that case at all simlar to
9 the facts and circunstances that you' ve considered in
10 t he i nstant case?

11 A No.

12 Q Did you apply any simlar nethodol ogy between
13 any of these three cases and the instant case?

14 A Vell, | -- there's a certain engineering

15 nmet hodol ogy that we use. [It's not necessarily witten.
16 It's just the way we're trained to approach probl ens,
17 | ook at things, analyze things. So -- so that's -- |
18 have used that general approach in alnost all of ny

19 wor K.
20 Q So you |l ook at the facts, you anal yze them
21 and cone to a concl usion based on your anal ysis?
22 A. General ly, yeah.
23 Q Ckay.
24 A And, again, now, if I'mjust doing an
25 anal ysis of sonmething, |'m|l ooking at nunbers and so
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1 forth, but it's the sanme kind of general orderly
2 t hought process, yes.
3 Q Ckay. And did you testify on behalf of the
4 plaintiff or defendant in that case, in R chnond versus
5 Sears Roebuck?
6 A Plaintiff.
7 Q Next you have listed the Young versus
8 Fi rst Energy case?
9 A Correct.
10 Q What was the nature of your testinony in that
11 case?
12 A That was -- again, we discussed it a little
13 bit earlier. A gentleman was working inside a very,
14 very | arge deaerator and sone hot water, | would say
15 bur ped woul d be the appropriate word, back into it
16 causi ng hi m sone severe anxiety.
17 And so the issue was, was this vessel in
18 whi ch they were working, was it properly isolated from
19 the rest of the plant so that they could safely work in
20 t hat vessel.
21 Q Okay. Were the issues that you testified to
22 in that case at all simlar in any manner to the facts
23 and circunstances that you've considered in our case
24 t oday?
25 A “I'n any manner" is a little broad. Can you

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 77 of
427
CONFIDENTIAL

Page 77
1 tighten that up a little for ne?
2 Q Yes. |Is there anything in the testinony that
3 you gave in that case that may be simlar to the
4 testinmony that you are providing with respect to the
5 case that we're here on today?
6 A Not hing | can think of right now
7 Q Did you apply any simlar cal cul ations or
8 met hodol ogy?
9 A | didn't do calculations, but | did |ook at
10 drawi ngs and do a | ot of analysis on valving and fl ow
11 and so forth. So fromthat standpoint, yes, there is a
12 correl ati on.
13 Q kay. Fl ow of what?
14 A In this case, it was steam and then
15 potentially sone water.
16 Q Ckay. And in that case, in the Young versus
17 First Energy case?
18 A Yes. Yeah.
19 Q Okay. That was steam and wat er?
20 A St eam and water, yeah.
21 Q kay. And what about the instant case?
22 A. Well, in the instant case, there's allegedly
23 steam and there's definitely water flow ng.
24 Q Ckay. And what type of flow analysis did you
25 do with respect to the Young versus FirstEnergy case?

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 78 of
427
CONFIDENTIAL

Page 78
1 A Ckay. Now, it was not a pressure drop
2 analysis, it was |looking at flow routing and paths
3 t hrough valving to see could fluid get frompoint Ato
4 poi nt B.
5 Q Okay. And have you done that type of
6 analysis in the Rossi v. Darden case?
7 A In a manner of speaking, yes, |'ve | ooked at
8 the flow paths of which I'maware and -- yeah, |'ve
9 | ooked at the flow paths.
10 Q Ckay. For what purpose?
11 A Well, to understand -- try to understand what
12 was goi ng on.
13 Q Did that -- did the Young versus FirstEnergy
14 case deal with heat dissipation at all?
15 A. When you're working with boilers and hot
16 fluids, there's always heat dissipation because --
17 because -- and, again, let nme give you an exanpl e.
18 You' ve got a cup of coffee there or had a cup of
19 coffee. Al right. And let's say it's 160, 180
20 degrees. As it sits in this room it's going to coo
21 down. Al right. And when it heats -- reaches room
22 tenperature, the heat transfer wll stop.
23 So anytinme -- again, in ny -- ny business, in
24 the world in which I work, heat dissipation is pretty
25 much al ways occurring in sone way, shape or form
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1 Q Ckay. My question was not whet her heat
2 di ssi pation or heat transfer was occurring.
3 My question was whet her your testinony in
4 that case pertained to any heat transfer or whether you
5 did any heat transfer analysis in that case.
6 A Now, in that, no. No. The way you phrased
7 t he question now, no.
8 Q You al so nenti oned anot her case, E3 v.
9 Bi ot hane.
10 A Correct.
11 Q VWhat was the nature of your testinony in that
12 case?
13 A This was an ethanol plant out in eastern
14 Nebraska. And it went bankrupt and there were the two
15 | arge boilers that failed. And so at issue was, did
16 the failure -- were the boilers the cause of the
17 failure or were they the victins, if you wll, of other
18 ci rcunstances that caused themto fail
19 Q Did your testinony in that case -- first of
20 all, did you testify at trial in that case?
21 A | did not.
22 Q l"msorry, | want to take a step back to the
23 Young versus FirstEnergy case.
24 Did you testify for the plaintiff or the
25 def endant ?
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1 A | was for the plaintiff.
2 Q And in the E3V [sic] versus Bi ot hane case,
3 were you plaintiff or defendant?
4 A Def ense.
5 Q Now, in the E3V versus Biothane case, did you
6 do any type of heat transfer analysis in that case?
7 A. No, sir.
8 Q D d you apply any of the sane net hodol ogy
9 that you've applied in this case in that case?
10 A Again, wth the general nethodol ogy that I
11 previ ously descri bed, yes.
12 Q And by "general nethodol ogy,"” just your --
13 your know edge of boilers?
14 A Vell, my knowl edge of boilers and the way
15 engi neers approach i ssues.
16 Q Ckay. Were there any cal cul ations that you
17 performed in that case regarding heat transfer or heat
18 fl ow or heat dissipation?
19 A No.
20 Q Have you ever -- okay.
21 Now, you said there was one nore case in
22 addition to those five that we've discussed within the
23 | ast ten years.
24 What was that |ast one?
25 A No. | think we've got all -- all six of them
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1 now. The last two were the -- well, the E3 versus
2 Bi ot hane and then Young versus FirstEnergy were the two
3 that | believe | left off of nmy report.
4 Q Okay. Young versus FirstEnergy is actually
5 I n your report --
6 A Ch, isit?
7 Q -- as nunber four. Yeah.
8 A. Ch, hold that thought. GCkay. Oh, | did.
9 Al right. | mght have said six instead of five.
10 It's five and not six. M bad. | apol ogize.
11 Q Okay. During the last ten years, have you
12 been retained by or worked with the Jones Day |aw firnf
13 A This is the first tinme,
14 Q First time. Do you know how you were found
15 in this case?
16 A | asked M. Bell when he was still working
17 for Jones Day, and | believe he said to ne they had --
18 knew -- sonebody in Boston knew of nme because |I'm
19 wor ki ng on some steamlitigation in Boston. And the
20 person in Boston reconended ne to M. Bell.
21 Q Okay. You said you're working on steam
22 litigation in Boston.
23 | s that ongoi ng?
24 A It is.
25 Q kay. Have you provided any expert report or

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 82 of
427
CONFIDENTIAL

Page 82
1 testinony in that case?
2 A | have.
3 Q kay. What is the nane of that case?
4 A That is -- did | do a report in that case? |
5 need to nake some notes.
6 Can | get something to nmake sonme notes, notes
7 to self?
8 Q Sure.
9 A Yeah, that one --
10 Q Do you need a pi ece of paper?
11 A Yeah. That one -- oh, yeah, that one --
12 yeah, that one's -- that one's ongoing. Yes, that is E
13 -- no, Level 3 versus Veolia. | do need to -- ny
14 apol ogi es. Yeah, that one conpletely -- conpletely
15 sli pped through the crack.
16 Q Are there any other cases that you are
17 currently working on in which you have provi ded either
18 a report or expert testinony?
19 A Right now, | believe that's it. But let ne
20 -- let me reserve the right to check again and
21 suppl enent because | don't want to | eave anything out.
22 So ny apol ogi es.
23 Q Wth respect to the Level 3 versus Veoli a,
24 who is -- I'"'msorry. Were is that case pendi ng?
25 A It's in Boston.

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 83 of
427
CONFIDENTIAL

Page 83
1 Q State or federal court?
2 A St at e.
3 Q Do you know which court?
4 A No, | don't.
5 Q What is the subject nmatter of your testinony
6 in that case?
7 A kay. In this particular case, there are
8 steam lines running under the streets of Boston |ike
9 there are in Chio state. A lot of large northern
10 cities have central steamplants with steamlines
11 runni ng under ground.
12 And the issue at hand is there is heat danage
13 to fiberoptic cables in -- hold on a second here --
14 fi beroptic cables and other tel ecom cabl es that have
15 been danaged by the heat.
16 So the litigation is/was -- was/is Veolia the
17 cause of the damage or are there other issues.
18 Q kay. And what anal ysis have you perforned
19 in that case with respect to your engagenent there?
20 A | ambasically -- I'"msaying that, yes, |evel
21 -- or Veolia is responsible for the heat that's
22 damagi ng Level 3's cabl es.
23 Q Based on what ?
24 A My anal ysis of the system | ooking at
25 drawi ngs, physically | ooking at the system going into
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manhol es.

Q Ckay. Have you perforned any calculations to
arrive at that concl usion?

A Did | do calculations? | don't think I've
done any cal culations in that one.

Q How much heat is being transferred fromthe
steamlines to the fiberoptic cabl es?

A That's very, very difficult to determ ne and

that's one of the issues, because their expert says it
can be calculated and | have a different opinion
because there are so many variables involved, it's
virtually inpossible to tell in that case, because
they' re buried underground, they've been there a | ong
-- "they" being the steamlines, they're buried

under ground, they've been there a long tine, it's in a
big city, construction traffic, very congested
underground utility area.

So there are so many assunptions that have to
be made that an accurate calculation, in my opinion, is
virtual ly inpossible.

Q Okay. So what are you basi ng your opinion
that the steamline was the cause of the damage to the
fiberoptic cables? Wat are you basing that on?

A There's nothing el se underground t hat

produces heat. There are sone infrared surveys that
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1 tend to buttress what |'m saying, and then the
2 construction of the system and ny know edge of steam
3 systens.
4 Q Okay. The construction of the system what
5 about the construction of the system|ends to your
6 testinmony in that case?
7 A Say it again, please.
8 Q Well, you said you were basing your opinion
9 on the construction of the systemin part?
10 A Yes.
11 Q What about the construction of the system
12 have you relied upon in form ng your opinion in that
13 case?
14 A The systemthere is predom nantly a box
15 trench where you have a steamline in a concrete trench
16 underground. And if steam-- steamleaks into the box
17 trench, that steamover tine, it will -- it wll
18 condense. But as the box trench heats up, the heat
19 wi |l dissipate further and further away fromthe source
20 of the leak. And the steam-- steamactually wl|l
21 travel along that box trench until it reaches an
22 obstruction so that -- the underground area is going to
23 get heated up, and then, again, that heat wll
24 di ssipate fromthe box trench to the surroundi ng
25 structures underground.
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1 Q Ckay. And do you know how nmuch is -- how

2 much heat has been dissipated by that box trench?

3 A | cannot cal- -- | nean, again, there are so
4 many variables, it's inpossible to determ ne.

5 Q Is it heat or steamthat is being shed into
6 this box trench?

7 A Yes.

8 Q Bot h heat and steanf

9 A Yes, sir.

10 Q kay. |Is there aleak inthe -- in the

11 pi ping systemthat allows the steamto cone out?

12 A There was.

13 Q Have you applied any formula, analysis or
14 nmet hodol ogy in that case that you have simlarly

15 applied in this case? And by "this case," | nean Rossi
16 versus Darden, et al.

17 A. Agai n, the sanme general nethodol ogy of

18 | ooki ng at steam systens, engineering systens and

19 anal yzi ng the issues.
20 Q So you' ve | ooked at the facts, you' ve
21 considered the variables at play and then cone to
22 concl usi ons?
23 A To the best of ny ability, yes, sir.
24 Q But in that case, in the --
25 A Level 3 versus --
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Q -- level 3 versus Veolia case, you did not
performany type of calculation or any type of analysis
appl ying principles or nethodol ogy to cone to your
concl usi ons?

A |'ve done a qualitative analysis, not a
guantitative anal ysis.

Q And in this case, would you consider your
anal ysis qualitative or quantitative?

A Both. "This" being Rossi?

Q Yes. Correct.

A Bot h.

Q Do you know who the attorney on the other
side of the Level 3 versus Veolia case is?

A. No, | don't.

Q When were you deposed in that case?
A They' re upcoming. | have not -- | provided a
witten report. |'ve not been deposed yet. And maybe

that's the confusion. Mybe there was a understanding
[sic]. I'mgoing to be deposed shortly in that case.
But | have provided a witten report, w thout a doubt.
So maybe that was the source of ny confusion.

Q Did you bring a copy of that report with you
t oday?

A No.

MR, ANNESSER: Woul d you agree to supply us a
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1 suppl enent with that copy of the report? It should

2 have been brought today.

3 MR LOVAX: Under what request nunber?

4 MR. ANNESSER: |'mnot going to take the

5 time. We'll go through it when we get off the record.
6 MR LOMAX: |I'mnot famliar with it.

7 MR. ANNESSER: 1'Il -- we'll find it at the
8 next break.

9 BY MR ANNESSER:

10 Q Ckay. Now, the case of Bowe versus

11 Conrail --

12 A Yes.

13 Q -- what was the subject nmatter of your

14 testinmony in that case?

15 A. A gentleman was -- | believe he was a janitor
16 or custodian was stripping sone floors in the Conrai
17 facility and apparently sonme of the funes fromthe

18 chem cal s he was using caused himsone health issues.
19 Q And your testinony was to -- was regarding
20 the all eged i nproper ventilation of those materials?
21 A That's -- yeah. That's my understandi ng,
22 yeah.
23 Q And you said you just learned for the first
24 tinme today that you were refused as an expert pursuant
25 to Daubert?
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1 A | knew there was a Daubert chall enge. |
2 found out froman attorney a while back. | did not
3 know | had been refused. So Hackman screwed ne yet
4 t oday.
5 Q Who' s Hacknman?
6 A The attorney | was working for. He died.
7 Q You say he screwed you yet again.
8 What was the first tinme?
9 A He never paid ne.
10 Q Are there any other cases in the |ast four
11 years where you prepared an expert report but did not
12 end up testifying?
13 A Again, let nme -- let nme | ook again, because |
14 think there was sonme confusion on nmy part in the
15 present time with the attorneys, so -- again, based on
16 counsel. But let nme ook again. And if you'll tell ne
17 exactly what you want and the exact tinme franme --
18 again, I"man engineer. | can read through these. |
19 was ki nd of depending on themto help ne. Again, not
20 an excuse, but I will go through ny records again,
21 subject to counsel's approval, and we'll get this
22 strai ghtened out, if you don't m nd.
23 Q Well, I'masking just fromyour nmenory right
24 now.
25 A | think -- | think that's it. GCkay. Again,
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1 | can't be a hundred percent certain, but |I think

2 that's it.

3 Q So there's -- there's not been other cases

4 where you prepared a report but did not testify?

5 A Well, there's been quite a few of those, but
6 not in the last four years. Over the years there's

7 been several of those, yes, sir.

8 MR, ANNESSER: Ckay. If we can, we'll take a
9 short break at this point.

10 THE VI DECGRAPHER: We're off the record. The
11 time is 10: 34.

12 (Recess taken.)

13 THE VI DEOCGRAPHER: We are on the record. The
14 time is 10:49.

15 BY MR ANNESSER:

16 Q Sir, before we took a break, we had touched
17 briefly on your retention in this case.

18 And | believe you stated that you were first
19 contacted by M. Bell.
20 A Yes, that's correct.
21 Q What did M. Bell -- well, strike that.
22 What was your understandi ng of what M. Bel
23 was asking you to do in this case?
24 A My understanding at the tine was that there
25 was a steam boiler-related case in Mam area, and he
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1 had -- | had been recommended highly to him and woul d
2 | be interested in helping himwith the litigation.
3 Q What did you say?
4 A Yes. Thank you.
5 Q kay. And what -- what did he tell you about
6 the case? D d he --
7 A It was just -- at the beginning, it was just
8 very, very bare bones. And now | know, because of the
9 confidentiality agreenment and the intellectual property
10 and so forth, he could not and did not say nuch, just
11 ki nd of as generic as he could make it -- at |east as
12 generic as | think he could nmake it, let ne say it that
13 way.
14 Q So what did he tell you?
15 A. You know, again, basically, you know, what I
16 just told you.
17 Q That there was a boiler-related case and --
18 A Boil er and steamrel ated case, yeah.
19 Q Did he tell you if there were any injuries
20 relating to it?
21 A No.
22 Q Did he tell you what the subject nmatter of
23 your expert opinion was going to pertain to?
24 A Not at that tinme, no.
25 Q But you told him hey, sounds good, let's do
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1 it?
2 A Yes, sir, that's what | said. Well, words to
3 t hose effect, yeah.
4 Q What was your next contact with anyone
5 regarding this case?
6 A | believe it was -- and that was -- again, ny
7 chronol ogies are always a little rough, but | believe
8 he -- he contacted nme, | think it was around
9 m d- Decenber of |ast year. And then, oh, within a few
10 days of the end of the year, he said, hey, I'"'mgoing to
11 be transferring over, |leaving JD, going to Mller
12 Friel. [I'll contact you after the turn of the year
13 after | get settled into the newfirm
14 Q kay. So when did he next contact you?
15 A. Ch, then it was sonetine in early January,
16 and then we started the discussions in earnest.
17 Q Ckay. What were those discussions in early
18 January?
19 A Then he started getting into a little nore
20 specifics of the case, you know, a little nore -- a
21 little nore detail .
22 Q What detail did he provide you?
23 Now, "early January," do you know
24 approxi mately the date?
25 A. |'"d say early/md, 13th/15th, depending on
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1 how you want to call it early or md.

2 Q kay. So around the 13th/15th he contacted
3 you regarding this case --

4 A Ri ght.

5 Q -- and provided you a little bit nore detail?
6 A Ri ght .

7 Q What detail did he provide you at that tine?
8 A. Just the fact that there was a -- now, he

9 said that there was a device that it was allegedly

10 produci ng nore energy than it's consum ng. And there
11 are sone issues about is this really -- you know, did
12 it really do that, can it really happen.

13 Q kay. And what did he tell you he wanted you
14 to do?

15 A What he -- excuse ne a second.

16 MR, LOVAX: I'mgoing to object to the extent
17 you' re seeking attorney work product.

18 MR. ANNESSER: Are you going to allow himto
19 answer ?
20 MR. LOVAX:  Uh- huh.
21 A He just said, we'll send you sone
22 docunentation, take a look at it, see what you think.
23 He did not -- he -- actually, he was pretty -- nore
24 specific than nost attorneys about not saying, here's
25 kind of what we want you to do. Take a |ook at this
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1 stuff, let us know what you think, what your opinions
2 are.
3 Q What did he send you?
4 A Actually, it was M. Lomax that then sent ne
5 a couple of flash drives with pretty -- a |lot of the
6 i nformati on that you have there in that whatever
7 appendix it is, those -- those types of docunents.
8 Q Ckay. Looking at Exhibit 7, which | believe
9 you have sonewhere here.
10 A Ch, it's in ny -- yeah, you were | ooking
11 for -- | think you were probably |ooking for 4. Yeah,
12 there's 4.
13 Are we still -- are we going to conme back to
14 4?
15 Q W may.
16 A Ckay.
17 Q But | ooking at Exhibit 7 --
18 A Yes, sir.
19 Q -- take a look at the | ast two pages, which
20 are marked as Exhibit B, and this docunent is your
21 expert report in this case?
22 A. Yes. Ckay.
23 Q s this a list of all of the information and
24 docunents provided to you in relation to your work with
25 this case?
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1 A. It |ooks like it, yes.
2 Q Now, when were you formally retained in this
3 case?
4 A Ckay. |'mhaving a hard tine finding that
5 docunent right now | knowit's in this stack of stuff
6 somewhere. And I'm-- | guess for |lack of a better
7 date, I'mgoing -- for right nowl'mgoing to say 20
8 January of this year-ish plus or mnus a coupl e days.
9 | knowit's in here, but it's probably stuck between a
10 coupl e of things.
11 Q Okay. Al right. [I'mgoing to ask you to
12 find that if you woul d.
13 A Sur e.
14 MR, ANNESSER: Why don't we go off the record
15 for a nonent to allow you to |ook for that.
16 THE VI DEOCGRAPHER: We're off the record. The
17 time is 10: 56.
18 (Recess taken.)
19 THE VI DEOCGRAPHER: We're on the record. The
20 time is 10:57.
21 BY MR ANNESSER:
22 Q Sir, you found the docunent?
23 A | did. M apologies. Yeah. Here's --
24 here's the signed retai ner agreenent.
25 Q Do you have multiple copies, sir?
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1 A | do. How many do you need?

2 Q |'"'mgoing to ask you for the copy you're

3 referring to so | can mark it as Exhibit 8.

4 A | think you've got the top one, but they're

5 all the same, so you can mark whi chever one you want.

6 - - -

7 (Deposition Exhibit 8 marked.)

8 - - -

9 Q "1l tell you what, I will mark this one as
10 Exhibit 8 and ask you to give ne a copy of that.

11 A Sure.

12 Q Thank you. And I'Il ask you to refer to this
13 one specifically.

14 Now, this is a docunent that purports to have
15 been signed January 25, 2017 by M. Pace?

16 A That's correct.

17 Q Prior to your retention in this case, did you
18 do any work in the case?

19 A No.
20 Q So you didn't do any work before January
21 25t h?
22 A. kay. |If you want to call a phone call work,
23 yeah, | did a phone call
24 Q O her than the phone call?
25 A. No. As far as analysis and so forth, no, |
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1 didn't do that.
2 Q Ckay. So were any of the docunents listed in
3 Exhibit B to Exhibit Nunber 7, your report, were those
4 provided to you before or after your retention?
5 A These two flash drives that | got from
6 M. Lomax, | dated them This one is dated -- they're
7 bot h dated 24 January 2017. | wote the date down of
8 when | got them
9 Q Ckay. So you received those prior to being
10 retained in this case?
11 A What's the date on that, the 25th?
12 Q It purports to be January 25, 2017 --
13 A Correct. | received them | did not |ook at
14 them | probably |oaded them on ny conputer, but |
15 didn't really look at them
16 Q kay. So you didn't review themoprior to
17 January 25th, 20177
18 A No. No. No.
19 Q Is this fee schedule and conditions a
20 standard formthat you use?
21 A It is. There was a little nodification.
22 It's ny general formthat | use. They wanted a little
23 bit on paragraph 4 about the fee cap of $25,000. And
24 then up in nunber 1, usually we don't add the case
25 caption; in nunber 1, they added the case caption. So
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1 there were a couple of changes |ike that.

2 And then al so about the confidentiality, they
3 wanted to include that to nake sure the confidential -

4 -- "they" being JD and MIller Friel, so that | was tied
5 into the confidential- -- confidentiality unbrell a.

6 There we go. And then other than that, it's ny

7 standard form

8 Q Ckay. D d you sign a nondi scl osure or

9 confidentiality agreenent in addition to this docunent?
10 A | did.

11 Q Do you have that wth you today?

12 A It's probably down in the Mam office of

13 Jones Day. | signed it down there | ast week.

14 Q So you signed it |last week after you received
15 all the docunents that are contained on Exhibit B?

16 A Wait a mnute. Let ne -- let ne think about
17 it here. 1'mnot sure if it was a confidentiality --
18 maybe it was a nondi scl osure agreenent. | did sign

19 sonmet hing | ast week with the anticipation of going on a
20 site visit, so |l did sign -- it was a -- | don't know.
21 It appeared to be sone kind of a |egal protective
22 docunent .
23 Q Do you know what day | ast week it was?
24 A | think it was Tuesday.
25 Q Tuesday, February 21st, does that sound
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1 right?

2 A Sounds about right.

3 Q So all these docunents had been provided to
4 you prior to that, prior to you executing that

5 confidentiality agreenent?

6 A What ever -- yeah, whatever that docunent was,
7 that's correct.

8 Q O her than the docunent you signed on

9 February 21st, did you sign any other confidentiality
10 agreenent s?

11 A | don't believe | did. | don't think I did.
12 Q So as of the tinme you entered into this fee
13 schedul e and conditions, that was accepted January 25,
14 2017; is that correct?

15 A It is.

16 Q The docunment that we've narked as Exhibit

17 Nunmber 8; is that correct?

18 A It is 8, yes, sir.

19 Q Ckay. At the tine that M. Pace executed
20 this agreenent, you had not begun any of the
21 substantive work with respect to this case?
22 A That is correct.
23 Q Did you know at the tinme of entering into
24 this agreenent approxi mately what the subject nmatter of
25 your testinony would be?
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1 A Very roughly. | knew it would be about the
2 general area of boilers, steam heat transfer. Very
3 general ly, yes.

4 And then al so they had nentioned that the

5 device clained to have put out nore energy than it

6 consunmed, so obviously that's -- that's going to be a
7 matt er of di scussion, too.

8 Q Now, | ooking back, sir, to Exhibit Nunber 7,
9 whi ch you've identified as your report in this case,
10 did you prepare this report?

11 A | did not. | prepared -- excuse ne. |

12 prepared a Wrd docunent report that is the bul k of

13 this. Al right. As far as putting it in the proper
14 | egal format, sonebody at Jones Day did that. | gave
15 themny report and then they put the -- you know, put
16 It into proper format for the court.

17 Q Ckay. |Is there any portion of the contents
18 in here that you did not wite?

19 A Wel |, the cover page, obviously. Let's see
20 here. On the first page, it would be like the top
21 par agr aph, the introduction.
22 Q You did not wite the introduction?
23 A. Actually, | did. Yeah, | wote the backbone
24 of that, yeah. And then --
25 Q |"msorry, you said you wote the backbone of
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1 t hat ?
2 A Well, you know, we -- obviously we've done a
3 little bit of wordsmthing to get it in the proper
4 | egal -- you know, |'m an engi neer, not an attorney,
5 so, you know, it had to be gotten into the proper |egal
6 phr aseol ogy.
7 Q You say "we" did sone wordsmthing.
8 Wo's "we"?
9 A. Vll, you know, whenever -- as you well know,
10 whenever an expert does a report, we'll go back and
11 forth to try to get the wording in the proper |egal
12 phr aseol ogy.
13 Q But ny question was, who is "we"? Wo did
14 you work with to nodify what you had witten into --
15 A. Predom nantly M. Bell.
16 Q M. Bell?
17 A. Yes, Sir.
18 Q Was t here anyone el se?
19 A | think Ms. Handel man was hel pi ng out a
20 little bit.
21 Q Ckay. What about the Statenent of Opinions,
22 Equi pnent Descri ption?
23 A kay, now, on page 1, | can cut to the chase
24 here and save you sone tine here, through page nunber
25 23, that's all ne.
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1 Q Were any alterations or changes requested by
2 anyone in relation to any of the matters discussed in
3 page 1 through 23 of this report?
4 A We did sonme wordsm thing, yes.
5 MR, LOVAX: I'mgoing to object to any
6 guestions that are seeking attorney work product on
7 this issue.
8 MR. ANNESSER  Ckay.
9 BY MR ANNESSER:
10 Q You did sonme wordsm thing?
11 A Yes.
12 Q kay. Do you know what areas were changed or
13 al tered?
14 A Several .
15 Q Do you know what those areas woul d be?
16 A | don't renenber exactly right now
17 Q Ckay. We will go through this --
18 A No. Again, to -- let nme help you finish your
19 guestion. Qoviously page 24 | didn't do, because
20 that's the attorneys and the service and so forth. The
21 exhibits, you know, ny CV, obviously, | did.
22 And then on the evidence reviewed, | think I
23 told the people at Jone- -- yeah, Jones Day, because |
24 think Ms. Handel man was doing a lot of this, | said,
25 l"'m-- 1 don't have tine to wite all of this down,
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1 what was on the two flash drives that M. Lomax

2 provided. So they basically --

3 MR, LOVAX: I'mgoing to instruct you not to
4 get into the conversations --

5 MR. ANNESSER: Wl |, he doesn't. He said

6 docunents that were provided by you, but --

7 MR LOVAX: I'mjust instructing the wtness
8 to not get into conversations wth his attorney.

9 MR, ANNESSER: GCkay. That's fine.

10 BY MR ANNESSER:

11 Q You can -- you can continue. | don't want to
12 know what the attorneys have told you with respect

13 to -- well, at this point in tine.

14 A Okay. \What happened, instead of nme typing

15 out everything that was on those flash drives, sonebody
16 else didit, | checked it. It was just for purely

17 clerical conveni ence on Exhibit B.

18 Q Are there any docunents that you reviewed or
19 I nformation that you received that is not listed within
20 Exhibit B to Exhibit Nunber 7 that's been marked in
21 this deposition?
22 A Not that | can think of.
23 Q kay. In review ng the docunents that you
24 were provided -- well, let nme take a step back.
25 What was your understanding, at the tine that
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1 you were retained, so as of January 25, 2017, what was
2 your understandi ng of your assignnent?
3 A To |l ook at the information that was provi ded
4 and provide an independent analysis of were the clains
5 bei ng made for the device true or not, was the data --
6 did the data appear to be valid and -- let nme get -- |
7 got a little balled up there.
8 Wul d you m nd aski ng your question again? |
9 apol ogi ze.
10 Q What did you understand your assignnent to
11 be?
12 A Well, to ook at, and again, is the
13 coefficient of performance a proper termto use. Dd
14 the nmachine, the E-Cat, develop the COP that it was
15 I ntended to do, did it produce nore energy than it was
16 consuned. And then also to kind of |ook at just the
17 gen- -- the data that was -- that were -- data that
18 were provided and to, again, try to nake a general
19 anal ysis of -- based on what | was provided.
20 Q Now, sir, you said, | believe, that you had
21 been retained 427 tinmes -- or your conpany, ATE, has
22 been retained 427 tinmes of which 82 of those were in
23 relation to cases pending before the courts; is that
24 correct?
25 A Not necessarily cases, expert witness. So a
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1 | ot of themdid not -- you know, a lot of them-- |
2 shouldn't say a lot. Several of them have not gone to
3 litigation. So | was involved early on with the
4 anticipation of litigation and then they either
5 settled, litigation was not pursued.
6 So those 82 that you're referring to are in
7 t he general |egal purview as opposed to, say, doing
8 desi gn work or teachi ng work.
9 Q Have you ever been fired by a client with
10 respect to cases that you've been involved in --
11 A Yes.
12 Q -- as an expert wtness?
13 A Yes.
14 Q How many clients?
15 A One that | recall for sure.
16 Q kay. Who was that?
17 A Along tinme ago, | think it was called Ml ler
18 ver sus Dacor.
19 Q Wiy were you fired?
20 A Because | wouldn't rollover and tell himwhat
21 he wanted instead of what | found.
22 Q kay. Any others?
23 A That's the only one | can think of right now
24 Q So out of the 82 cases, there's only been one
25 case where you have found contrary to the party that
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1 retai ned you?
2 A That's the only one | can think of right now,
3 yeah.
4 Q kay. So we're tal king about your
5 under st andi ng of the assignnent. And they asked you to
6 eval uate a nunmber of things, so -- and provi ded you
7 information. Let's -- let's first review on Exhibit B
8 to Exhibit 7 the docunents that you've been provided.
9 You were provided a copy of the conplaint
10 filed in this action, correct?
11 A Yes.
12 Q Ckay. That's nunber 1. |s there anything
13 Wi thin the conplaint that affected your evaluation in
14 this case, that you relied upon in form ng your
15 opi ni ons?
16 A Let me take a mnute and go through it.
17 kay. In looking at the -- what | have done -- at
18 | east -- | think that was a very |ong docunent, Article
19 71 of the conplaint on page 13, by all accounts, the
20 anount of energy produced by the E-Cat during the
21 guar ant eed performance was substantially greater than
22 50 times the anobunt of energy consuned, that was
23 definitely part of it.
24 Q Ckay.
25 A Next, 72, the ERV publishing his final
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1 report, yes. 73, yes. And then on validation of the
2 plant on -- this is -- I'"'mnot sure what -- this m ght
3 be an addendum but this was paragraph 4, validation of
4 the plant. It looks like it's an attachnment to the
5 conpl ai nt .
6 Q And what effect did those allegations have on
7 your opinions in this case?
8 A. Well, those were -- those were the things
9 that -- you know, a lot of the other issues were
10 comrercial and -- and so forth that did not concern ny
11 part of the work. Those appeared to be the -- the
12 techni cal issues at hand that | coul d address.
13 Q Now, nunber 3 on your list is the E-Cat MM
14 Energy Plat in Mam Tests Plan.
15 D d you review that docunent, sir?
16 A | did.
17 Q Ckay. And are you offering an opinion as to
18 the propriety of that test plan?
19 A | am
20 Q Okay. \What have you been inforned regarding
21 that test plan?
22 A. Well, | was provided -- |'ve got a copy
23 somewhere in here. |I'mnot sure | was informed nuch of
24 anyt hi ng.
25 | believe in discussions with M. Mirray, he
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1 felt it was very, very deficient as far as testing and
2 advice of this type.

3 Q |'"'mgoing to stop you for a nonment. You said
4 i n discussions with M. Mirray, he felt it was

5 defi ci ent.

6 Did you do your own eval uation of the test

7 pl an?

8 A. Ch, yeah. On, yeah.

9 Q And t hat eval uati on was done for what

10 pur pose?

11 A To determine if it was a proper way to test a
12 device of this sort.

13 Q Okay. And did anyone ever tell you in this
14 case that the defendants, Ms. -- I'msorry, Industrial
15 Heat and IPH International B.V. agreed to that test

16 pl an?

17 A They have, yes.

18 Q They did tell you that?

19 A They did, yes.
20 Q kay. So you were aware that that was an
21 agreed-to test plan?
22 A | am aware of that.
23 Q And your opinion is that it is sonehow
24 deficient?
25 A. Correct, it is deficient, yes, sir.
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1 Q But you don't plan on testifying that it
2 wasn't agreed to, right?
3 A No. No. That's a nontechnical issue as far
4 as |' m concer ned.
5 Q Okay. The fourth itemon your list is
6 initial queries for M. Engi neer Fabio Penon -- or
7 M Engi neer Fabi o Penon as to nmeasurenents of the 1
8 megawatt pl ant.
9 Did you review that docunent?
10 A | did.
11 Q What was the purpose of your review ng that
12 docunent ?
13 A That was -- if ny nmenory serves, that was
14 M. Mirray, Joe -- yeah, Joe Miurray, his questions
15 after his visit to the plant, his questions to
16 M. Penon about things that were happening and -- and
17 | ssues that they had -- M. Mirray had questions or
18 concerns wth.
19 Q Ckay. And what was the -- well, did that
20 af fect your opinions in any manner?
21 A I'd have to read it. Maybe if | can dig that
22 out. It didto apoint. | will say yes for now.
23 Q kay. And what effect did it have?
24 A It just -- it gave ne a little different
25 perspective, a little nore information to -- to
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1 consi der.
2 Q Did anyone tell you that they wanted you to
3 testify in accordance with those queries?
4 A No. Actually, they were -- they were quite
5 specific that they -- at that tine they known -- they
6 knew that M. Miurray had sonme -- done sone anal ysis of
7 his own. And they were very, very specific about not
8 maki ng ne privy to those. They wanted ne to cone to ny
9 totally i ndependent concl usions based on M. Mirray --
10 Q Then why did they --
11 A -- or other than M. Mirray.
12 Q Then why did they disclose themto you at the
13 sane tine as all the other docunents?
14 A You'd have to ask themthat. | don't know
15 Q Ckay. You just testified that they were very
16 speci fic about not wanting you to --
17 A That was at the initial -- at the onset of
18 our -- ny engagenent. | should -- maybe | didn't
19 clarify that one. It was the onset of the engagenent.
20 Q Wll, | think we've established, sir, that
21 you recei ved these docunents on January 24th and you
22 wer e engaged on January 25th of 20177
23 A Right. But | also said that | did not do any
24 work until after -- a day or so afterward.
25 Q kay. So approximately the 26th?
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1 A | sh.

2 Q The docunents produced in response to a

3 subpoena served on Florida Power & Light --

4 A Yes.

5 Q -- did you do any analysis of those

6 document s?

7 A | looked at them | don't believe | did a

8 | ot of analysis on them

9 Q Do you base any of your opinions on those

10 docunment s?

11 A Not right now, but | may, because |

12 understand there's sone nore information com ng from
13 FP&L, so | do reserve the right to | ook at that again
14 and supplenment this if need be.

15 Q You understand, sir, that your opinions have
16 been submtted in this case and we're entitled to know
17 what the opinions are prior to your deposition.

18 So are you inferring that you are going to be
19 changing or altering your opinions after this
20 deposi tion?
21 MR, LOVAX: (bjection to the formof the
22 guesti on.
23 A | may. Based -- as discovery continues, as |
24 see other depositions and so forth, | fully reserve the
25 right to anmend or adjust my opinions based on that
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I nformation provided, yes, sir, | do.
Q Do you plan on rendering any further
opi ni ons?

MR. LOVAX: (bjection to the formof the

guesti on.

A Again, | reserve the right to if need be.

Q kay. Currently, do you know of any
addi ti onal opinions that you plan on rendering that are
not reflected in your report?

A Not right now.

Q Docunents produced in response to subpoena
served on M am - Dade Water and Sewer.

Did you review t hose docunents?

A | did.

Q Did you review all the docunents on this
list, sir?

A. | did, yes, sir.

Q Nunmber 11 is a video and photo of the flow
meter tinme | apse conducted by Joseph Mirray.
Did you review that, sir?
A | | ooked at it, yes.
Q What is that?
A There's sone pictures that he took of the
flow neter of the water com ng back into the E-Cat.

And he did a tine | apse -- apparently did a tine | apse
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1 photo of the register dial indicating the anount of
2 wat er passing through that neter.
3 Q kay. Do you know how much water was
4 actually put through the neter in that test?
5 A | don't renenber off the top of ny head.
6 Q Do you know t he net hodol ogy used by
7 M. Mirray in conducting that tinme | apse test?
8 A Again, | don't renenber right off the top of
9 ny head now.
10 Q Did you rely upon that video and photo for
11 any portion of your opinion in this case?
12 A Very little.
13 Q Ckay. To what extent did you rely on it?
14 A Again, very little.
15 Q Well, | understand it's very little, but I
16 want to know what that little amount is.
17 A | can't give you a percentage.
18 Q Ckay. But it did affect your opinion in this
19 case?
20 A Alittle bit, yeah.
21 Q Okay. The nunber 12, videos of heat
22 si mul ati on conducted by Joe Mirray.
23 A Yes.
24 Q Did those videos affect your opinion in this
25 case?
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1 A They di d.
2 Q kay. More than just a little?
3 A Yes.
4 Q Ckay. Do you know what criteria was used to
5 performthose heat sinmulations?
6 A No, | did not. | did not dig into his
7 underlyi ng nethodol ogy. | |ooked at them and that
8 m ght be -- if | have tinme to look into it nore, that
9 be -- may be an area where | anmend ny opinion. [|If |
10 have tine to dig into M. Mirray's analysis, | nmay
11 agree or disagree with him
12 | am not an expert on finite el- -- finite
13 el ement analysis, all right, as M. Mirray appears to
14 be.
15 So, you know, | |ooked at it. It -- it
16 appeared to be legit. But further exam nation, you
17 know, there nmay be sone -- sone winkles in his
18 anal ysis that | disagree wth.
19 Q kay. So when you say “finite el enent
20 anal ysis," what does that nean?
21 A What -- in large scale anal yses |ike that,
22 what -- what an an- -- | can't even talk -- an anal yst
23 wll dois to break a I arge system down into snmaller
24 chunks and t hen anal yze each chunk and then anal - --
25 and then work that to anal yze the aggregate. Sone --
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1 sone problens are -- are very difficult to solve
2 ot her wi se.
3 Q So if the data under- -- underlying
4 M. Mirray's heat sinulations was inaccurate, would
5 that affect the opinion that you' ve rendered as part of
6 this report?
7 A. If it was inaccurate, it mght.
8 Q What do you nean "it mght"?
9 A Well, you're assumng it's inaccurate. |
10 don't know that -- you know, again, | --
11 Q " masking you, if it's found that his
12 sinmul ations were, in fact, inaccurate, would that
13 affect your opinions in this case?
14 A | guess |'d have to ask you back, whose --
15 whose standard -- whose proof that it's inaccurate? |
16 need to know, you know, who's saying -- who's saying
17 It's inaccurate.
18 Q Sir, it's not who said. |'masking you, if
19 you | ook at his underlying data and say, wait a second,
20 this is all wong, would that affect your opinion as
21 it's been rendered in this report?
22 A. Wul d you hel p ne out when you say
23 "underlying data"? Can you be a little nore specific,
24 pl ease?
25 Q Well, the criteria that he used to perform
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1 t hese sinmul ations.
2 A Ckay.
3 Q Do you know how these sinulations are
4 conduct ed?
5 A I"'mnot -- like | said, I'mnot an expert on
6 finite el enent anal ysis.
7 Q Okay. So you've relied upon his simnulations
8 I n form ng your opinions?
9 A Yes, | have.
10 Q Ckay. Nunber 14, Joseph Murray's Cctober 31,
11 2016 power anal ysi s.
12 What was that?
13 A He -- ny understanding is what he did was to
14 | ook at the -- the nunbers generated by M. Penon and |
15 bel i eve M. Fabiani to conpare those nunbers with the
16 FP&L neter data, that's ny -- that's ny understandi ng.
17 Q Ckay. D d you rely upon those conparisons in
18 formul ati ng your opinions?
19 A Very little.
20 Q But did you rely upon themto any degree?
21 A Alittle. Like |l said, alittle bit. 1'm
22 not going to give you a percentage. A little bit.
23 Q If that data were found to be incorrect,
24 would it affect your opinion in this case?
25 A No.
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1 Q Ckay. D d you at all -- okay.
2 In your reliance upon M. Mirray's Cctober
3 31, 2016 power analysis, what relevance did that have
4 to your opinions in this case?
5 A Actually, not a |ot.
6 Q Nunmber 15, photos taken at the Triangle Drive
7 facility.
8 D d those photos have any effect on your
9 analysis in this case?
10 A Qobvi ously, they had an effect. They were --
11 you know, there's no data there. |It's information
12 only. So, yeah, it did have an effect, qualitative
13 nore than quantitative.
14 Q kay. On the second page of Exhibit B
15 nunber 18, it says, Industrial Heat spreadsheets
16 summari zi ng data collected from Fl ori da Power & Light.
17 Who prepared those spreadsheets?
18 A It says Industrial Heat, so it would -- you
19 know, mny understandi ng woul d be that they prepared the
20 spreadsheet s.
21 Q Did you ever analyze the data to nake sure
22 that it was accurate and conpl ete?
23 A | did not analyze that electrical data at
24 all.
25 Q Did you rely upon that electric- --
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1 el ectrical data in fornulating your opinion in this

2 case?

3 A Virtual ly none.

4 Q Nunmber 19, Industrial Heat spreadsheet

5 summari zing the data from Penon's final report.

6 What was that?

7 A They -- they apparently -- what they did was
8 they took his data and tried to translate it from

9 Italian into English and nmake it so that it was usable
10 for people who use English as their native | anguage as
11 opposed to Italian. That's ny understanding of it.

12 Q Did you rely upon that spreadsheet

13 summari zing the data from Penon's final report?

14 A | did to a point.

15 Q How so0?

16 A | -- initially I thought that spreadsheet had
17 been produced by Penon proper. And then it turned out
18 that that was Industrial Heat's translation of it, if
19 you will.
20 So | thought, now, rather than rely on this
21 fromlndustrial Heat, I'Il try to stick with the
22 original data as nuch as | can
23 So | looked at it initially, but then | don't
24 want to say totally ruled it out, because, you know,
25 iIt's already in ny mnd, but as far as a substantive
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1 basis for my opinions, not very much.
2 Q Ckay. Now, M. Penon's final report, was
3 that in Italian or was it in English?
4 A It was in English.
5 Q Okay. So what was the summary t hat
6 | ndustrial Heat had provided?
7 A. This one? As best | could tell, it was a --
8 It was a rollup of the data, kind of a summarization of
9 t he dat a.
10 Q Ckay. Were they --
11 A Go ahead. |'msorry.
12 Q Do you know if the -- the information input
13 into that data was true and correct? D d you do an
14 analysis to verify those --
15 A. Now, when you say "that data," help ne out.
16 Q The data input into the Industrial Heat
17 spreadsheet summari zing the data from Penon's fi nal
18 report, do you know who put that in specifically into
19 their summarization?
20 A Into I ndustrial Heat's?
21 Q  Uh-huh.
22 A. | believe it was M. Murray. That's --
23 that's ny under st andi ng.
24 Q Do you know - -
25 A But it mght -- it mght have been one of his
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1 enpl oyees. That, | don't know for 100 percent.
2 Q Did you cross-check and verify that it's
3 accurate and correct?
4 A That's why -- that's one of the reasons why |
5 did not use it, because it was based on, what |
6 understand -- because Penon's data was in a PDF as
7 opposed to a spreadsheet, PDF is nunbers on a paper,
8 there are no underlying fornmulas that you can see on a
9 PDF, at least not that |I'maware of. So ny
10 understanding is what |Industrial Heat did was took
11 Penon's data, replicated the spreadsheet and then i nput
12 hi s dat a.
13 That's why | did not use Industrial Heat's,
14 because it's a tran- -- okay, maybe not fromltalian to
15 English, but a translation fromhis PDF nunbers into a
16 spr eadsheet .
17 Q But the nunbers should be the same, correct?
18 A They shoul d be, but they m ght not have been.
19 You know, | think -- nmy understanding is Industrial
20 Heat did try very, very hard. | understand M. Mirray
21 cross-checked alnost all of them But still, that --
22 that raises a question in ny mnd, so | didn't use
23 t hem
24 Q Now, you say you --
25 A. | shouldn't say didn't, | used themvery
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1 little.
2 Q You said it's your understandi ng that
3 M. Mirray cross-checked all of them
4 What gi ves you that understandi ng?
5 A | believe that's what he said or | read it
6 sonepl ace.
7 Q Now, on nunber 20, tel ephone interviews with
8 M. Mirray --
9 A Uh- huh.
10 Q -- when did you first speak with M. Mirray?
11 A Ckay. That woul d be January 20th of this
12 year.
13 Q And what was the purpose of that call?
14 A That was an introductory call where
15 M. Mirray, Erika Handel son and Chris Pace brought ne
16 up to speed on what the -- what the substance of the
17 case was.
18 Q | thought you didn't know the true substance
19 of the case until you were retained.
20 A They got into nore detail after | was
21 retained. This was just kind of the basics, and then I
22 got -- this is kind of the 30,000 foot, if you wll.
23 And then | got -- later on | got the -- from M. Lonax,
24 all the nitty-gritty stuff, if you wll.
25 Q O her than the docunents listed in Exhibit B

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 122 of
427
CONFIDENTIAL

Page 122

1 to Exhibit 7, which is your report, did you receive any
2 ot her information, whether orally or in witing, enmail
3 or otherwise that you relied upon in fornmulating your

4 report?

5 A Agai n, you have to include nmy education,

6 experience and so forth. But as far as directly

7 provi ded information, to the best of ny know edge,

8 everything -- that's it.

9 Q Sir, have you fornul ated any opinions in this
10 case?

11 A | have.

12 Q | imagi ne you woul d have.

13 Are those the opinions that are summari zed in
14 your report on page 21, Concl usions?

15 A. Yes, it Is, correct.

16 Q In addition to those three |Iisted opinions,
17 have you fornul ated any other opinions in this case?

18 A | think that's it as | sit here. | think

19 we're pretty well good to go here.
20 Q O her than the docunents that we've di scussed
21 as part of Exhibit B to your report, are there any
22 ot her docunents that you have received but el ected not
23 to rely upon?
24 A When you say "received" --
25 Q That you were provided by anyone in relation
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1 to this case that you did not rely upon.

2 A Well, we tal ked about the Industrial Heat

3 spreadsheet, all right, that I, you know, gave a little
4 bit of -- you know, a little bit of credibility to, but
5 no.

6 Q Sir, going back to page 1 of your report --

7 A | s that -- okay.

8 Q -- under Statenent of Opinions, Equi pnent

9 Description, you state that you have not been able to
10 I nspect the E-Cat site in Florida?

11 A Correct.

12 Q Okay. But you state that based on the

13 i nformati on provided to you, you believe the equipnent
14 is the E-Cat device invented by plaintiff, Andrea

15 Rossi, a purported chem cal processing/production

16 facility run by J.M Chem cal Products or J.M Products
17 and related piping, electrical and -- equi pnent,

18 utilities, et cetera, to support the two ventures. The
19 aut hor believes that the purpose of the E-Cat was to
20 sell steamvia M. Rossi's conpany, Leonardo Corp., to
21 J. M
22 A Yes.
23 Q Where did you get that information fronf
24 A It was provided by counsel.
25 Q I n what fornf
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1 A El ectroni c and conversations and -- and

2 docunent s.

3 Q Wul d that be -- would the docunents be

4 contained in -- in the list attached as Exhibit B to

5 your report?

6 A Yes.

7 Q What were you told in conversation regarding
8 the two entities?

9 MR, LOVAX: nj ection.

10 Are you seeking conversation wth counsel ?
11 MR, ANNESSER: |' m seeki ng anyt hing that he
12 was tol d.

13 MR, LOVAX: | object.

14 MR, ANNESSER: Any -- any infornmation

15 provi ded by counsel is not privileged to the extent

16 that it had any relation to sonething in the report.
17 MR, LOVAX: If you're asking specifically

18 about that, okay. OQherwi se, | would object.

19 BY MR ANNESSER:
20 Q "' m aski ng what information you were provi ded
21 Wi th respect to the paragraph that we just went through
22 by counsel .
23 A One nore tine, please. | got lost in the
24 back and forth.
25 Q What information were you provided orally

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 125 of
427
CONFIDENTIAL

Page 125

1 wth respect to your statenents nade in the first

2 paragraph starting on page 1 and carrying over to page
3 2 of your report?

4 A Obvi ously, we've had a |lot of discussions. |
5 don't renmenber nost of the conversation verbatim But
6 they provided sonme of the fill-in data as opposed --

7 about, you know, who did what to who, who J.M was, who
8 sone of the players were, just, you know, kind of

9 filling in sone of the blanks, if you wll, to give ne
10 alittle nore understanding or kind of the overview of
11 t he case.

12 Q Now, sir, in the Background, Cbservations and
13 Narrative, you say it's -- that it's the author's

14 understanding is that the plaintiffs contend that the
15 report dated 3-28-2016 by Dr. Engi neer Fabio Penon is
16 validation of the E-Cat's perfornmance.

17 The purpose of the author's investigation --
18 that woul d be you, correct?

19 A Yes.
20 Q -- is to determne if the E-Cat data, in
21 fact, produced nore energy than it consuned as
22 M. Penon report ed.
23 Was that the purpose of your evaluation, sir?
24 A Consistent with paragraph 1 and 2, or, yeah,
25 under Introduction, again, |ooking at the docunent as a
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1 whol e, yes.
2 And | would -- if you will indulge ne, you
3 asked ne about nmy conclusions. | would add that there
4 I s another opinion that | have forned. Again, it was
5 not included in ny report. But based upon the ongoing
6 work that |'ve done, | would add a concl usi on nunber 4
7 that the E-Cat never produced superheated steam And
8 the E-Cat probably did not produce nuch steam if any
9 at all.
10 Q Ckay. We will conme back to that.
11 A |"msure we wll
12 Q kay. The -- junping ahead to the next
13 section entitled Basic Thernodynam cs, you go
14 through -- well, let me ask you this: There's a |ot of
15 I nformation that appears to be very generic in there.
16 A Yes.
17 Q Ckay. Did you wite that yourself, or did
18 you --
19 A You nmean this section here? Absolutely, I
20 wote it.
21 Q Did you borrow any of the | anguage from any
22 ot her source?
23 A Wel |, the photographs or the illustrations,
24 t hose conme out of the slides | use for teaching. And
25 then | reference Dr. Wark's book on thermal al so.
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1 Q Now, you reference Dr. Wark.
2 Wo is Dr. Wark?
3 A Dr. Kenneth Wark, he was ny thernodynam cs
4 prof essor at Purdue.
5 Q What was the purpose to this generic again?
6 A The purpose was is that if thisis -- if this
7 is indeed a jury trial or if it's a bench trial,
8 regardl ess, the triers of fact are going to need to
9 under st and sone basi c thernodynam cs to have an
10 under standi ng of the real issues involved and the
11 poi nts |' m maki ng.
12 Wt hout that understanding, they are likely
13 to be overwhel ned or confused with the issues, because
14 engi neering i s sonewhat |ike nedical, you know, we have
15 our own jargon and our own way of doing things and our
16 own expert -- area of expertise that a nornmal person
17 doesn't have.
18 Q Well, let nme ask you a coupl e things.
19 Starting first with the first [aw of thernodynamcs --
20 A Uh- huh.
21 Q -- what is the first | aw of thernodynam cs?
22 A. The first law of thernodynamcs, and this is
23 qgquoting Wark and, you know, that's -- he wites very
24 badly --
25 Q "' mnot asking you to read your report, |I'm
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asking you to tell ne.

A Oh, sure, certainly. The first -- the first
| aw of thernobdynam cs is generally that energy can
nei ther be created nor destroyed, it only changes form
And -- and also -- well, yeah, that's it.

Q And there are many forns of energy, correct?

A. There are, yes, sir.

Q Wul d you state that there are chem cal,
el ectrical, nechanical, nuclear, thermal,
el ectromagneti c and so on?

A And so on, correct.

Q Now, on page 3 of your report, you go on to
di scuss and state that the energy forns are all
I nt er changeabl e?

A. Theoretically, but go ahead.

Q kay. And you can convert one form of energy
I nt o anot her?

A Theoretically.

Q Ckay. But then you state that nucl ear energy
Is generally a one-way street?

A Yes, it is.

Q Wiy is that?

A. It's because -- again, |I'mnot a nuclear
engi neer, understand that. But to go from say,

mechani cal energy to nuclear energy is typically not
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1 possible. And | cited a nucl ear weapon and a nucl ear
2 power plant. And usually with -- with nucl ear energy,
3 it's a one-way street outbound.

4 Q What were you told of the E-Cat process?

5 A That it is a -- not a nuclear reaction.

6 Q Who told you that?

7 A | read M. Stokes' report in which M. Rossi
8 said that there's not a nuclear reaction invol ved.

9 Q |"msorry, M. Stokes' report?

10 A The Florida radiol ogi cal guy.

11 Q That wasn't |isted on the docunents that

12 you -- that are included in your report.

13 A | believe it's in the -- | believe portions
14 are in that 277-page response, and |'mnot -- | can't
15 | ook, | don't have all 277 pages of the third anended
16 answer .

17 Q Do you know what the nature of the reaction
18 underlying the E-Cat is?

19 A | do not.
20 Q So as far as you know, it nmay be nucl ear?
21 MR, LOVAX: (bjection to the formof the
22 guesti on.
23 A. Agai n, based on M. Stokes' report, it does
24 not appear to be nucl ear.
25 Q Ckay. But, again, you're saying based on

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 130 of
427
CONFIDENTIAL

Page 130
1 M. Stokes' report.
2 What in M. Stokes' report indicates to you
3 that it is not nuclear?
4 A kay. This is the 15 February '16 report of
5 his, on the last line of item 20, Description of
6 | nvestigation, he uses no process that generates
7 i oni zing radi ati on and uses no radi oactive materials in
8 t he construction.
9 Q Have you ever heard the term LENR, L-E-N-R
10 bef ore?
11 A | have.
12 Q Okay. What does that stand for?
13 A It purportedly stands for |ow energy nucl ear
14 reacti on.
15 Q Have you done any research on that subject
16 matter?
17 A Prior to this case, not nuch. | was -- | was
18 vaguely famliar with Pons and Fl ei schmann when it
19 happened, but |, you know, quit followng it after the
20 controversy.
21 Q What about as part of this case?
22 A. well, it -- M. -- what | do understand is
23 that what M. Rossi is claimng kind of falls under the
24 general rubric of LENR But | believe that LENR i s now
25 a generic termas opposed to a specific termdescri bing
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1 a specific phenonenon.

2 Q Ckay. And so other than M. Stokes' report

3 whi ch states that it does not use -- or does not emt

4 Il oni zing radi ati on or use radioactive materials, do you
5 have anything other than that to base your statenent

6 that it is not a nuclear reaction?

7 A | believe that M. Rossi has stated that

8 maybe in one of his depositions.

9 Q Ckay. Do you, sir, have any i ndependent

10 know edge ot her than what you believe other people have
11 sai d?

12 A Wel |, when you say "independent know edge, "
13 hel p nme out here because this is an official report

14 fromthe State of Florida, it's an official docunent.
15 Q And it's sonebody's interpretation. |In our
16 prof ession, we call it hearsay. Ckay.

17 So what |'masking you is, is there anything
18 that you know t hat does not rely upon what sonebody

19 el se says?
20 A Vell, I've not -- |'ve not been allowed to
21 | ook at anything inside the facility. Al right. |[|'ve
22 not had a description of what is purported to happen,
23 so | have not been allowed to get that far to nake an
24 | ndependent determ nation yet.
25 Q Wuld that be within your field of expertise
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1 Is to make a determ nation?
2 A | believe | said already, |'mnot a nucl ear
3 engi neer, but | believe this is a non-nucl ear device.
4 Q Okay. Then what type of reaction may be
5 occurring?
6 A | have no idea. It |looks like just a heat --
7 a thermal heat reaction on a glorified electric heater.
8 |'"mnot sure that there's any reaction going on.
9 Q Has anyone ever told you that sanples of the
10 catal yst had been taken were transmutation of the
11 materials used appear to be indicated?
12 A Appear to be? That's a little nebul ous --
13 Q What have you been told, sir?
14 A |"ve not -- I've not been told anything in
15 t hat regard.
16 Q So you don't know whether there's been any
17 transnmutation or not? You don't know the nature of its
18 reaction, correct?
19 MR, LOVAX: hject to the formof the
20 guesti on.
21 Q And ot her than what you' ve read, you have no
22 knowl edge what soever or opinion with respect to whether
23 It's nuclear or any other type of reaction?
24 MR, LOVAX: (bjection to the formof the
25 guesti on.
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1 A Again, I'mnot going -- I'mnot going to
2 agree to your assertion because M. Stokes was a Navy
3 nuki e, he's an official with the State of Florida, he
4 Is stating that there's no ionizing radiation, there
5 was not a nucl ear reaction.
6 And | read sone other -- nmaybe it was him--
7 nucl ear analysis that said if there were a nucl ear
8 reaction going on in there, it would be a very
9 danger ous pl ace for people to work.
10 Q Ckay. And what was that that you read?
11 A Again, | read -- |'ve done a lot of Internet
12 research, but | take that with a huge dose of
13 scepticism
14 Q But you rely on it? But you still rely on
15 it?
16 A If I can -- if | can independently confirm
17 it. You know, and just because it's -- oh, wait, no, |
18 forgot, if it's on the Internet, it nust be true,
19 right?
20 No, | take -- | take a lot, particularly in
21 areas |like that, alternative in energy so for, there's
22 a lot of quackery going on. | take all that with a
23 huge, huge grain of salt, sir.
24 Q What is M. Stokes -- what is the basis for
25 his statement? Was there a nethodol ogy that he
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appl i ed?

A He describes it in his report.

Q O her than his description, do you know what
he did or did not do to cone to that concl usion?

A How would I know if it's not in his report
and | wasn't there?

Q But |I'm asking you

A ' ve answer ed.

Q To the extent that you rely upon sonet hing,
want to know if you know what basis he had for his
opi ni on.

A What he put in his report, his experience as
a Navy nukie and being a radiation safety officer for
the State of Florida.

Q Ckay. So your -- your opinion with respect
to whether it's nuclear or not is based solely upon the
opinion that he's stated in that report?

A And M. Rossi's statenents, if | understand
them correctly.

Q Where are those statenents?

A | believe they're in one of his depositions.
Q Ckay.
A And | -- and | believe he stated on the

Internet that this is not a nuclear reaction. Again,

there's so much stuff out there, it's hard to find it
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1 all.

2 Q Wiy isn't the deposition of M. Ross

3 contained within --

4 A Wel |, because it wasn't taken until Friday.

5 So, again, that's why, if you will notice in ny

6 report -- let nme finish, please.

7 Q Sir, there's no question pending. In fact --
8 A Ch, I'msorry. M bad. M bad. | stepped
9 on you then. MW bad. | apologize. | thought there
10 was.

11 Q My question to you, sir, was this: Your

12 report was generated prior to M. Rossi's deposition,
13 correct?

14 A | believe, yeah, at least -- at |east the one
15 | ast Friday, obviously.

16 Q So you woul d not have relied upon a statenent
17 by M. Rossi that was nade all egedly after your report
18 was ?

19 A Vell, not at that tinme; | couldn't,
20 obviously. Al right.
21 Q Now, sir, going through |ooking at page 4 of
22 your report, which appears to be an inmage British
23 thermal unit, did you create that inage?
24 A. | did.
25 Q Okay. And was it created specifically for
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1 this or sonething --

2 A No, as part of ny training classes.

3 Q Ckay. This is just a generic imge that

4 you've created but doesn't particularly apply to this
5 case, does it?

6 A Vell, yeah, it does particularly apply,

7 because you're putting heat into fluids. So anytinme

8 you're putting a BTU in or out, yeah, it does apply.

9 Q Ckay. So was Dr. Penon's neasurenents in

10 BTUs?

11 A They were in watts and joules, | believe.

12 It's an easi est enough conversion. Sane stuff, just a
13 different way to tal k about it.

14 Q Okay. But, again, this slide is particularly
15 generic. It does not -- it's not an analysis that you
16 performed on the E-Cat plant or the J.M plant or that
17 facility, correct?

18 A But this is -- yeah, this is generic to any
19 thermal system so, yeah, it does apply to the E-Cat
20 pl ant .
21 Q Vell, | understand. This is conprised of
22 your experience and know edge, is that fair to state,
23 in terns of that's what this is? This is not any
24 anal ysis that you' ve perforned specifically for this
25 case?
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1 A. Wll, yeah. Well, let nme back up. This is

2 -- this analysis is generic in that it applies to al

3 t hermodynami ¢ systens. The E-Cat, regardl ess of

4 whet her we agree or disagree on nost -- we're probably
5 going to disagree on nost everything, but | think we

6 can agree that it is a thermal system of sone type. So
7 t her nodynam cs and t hese concepts do apply to it.

8 Q Looki ng at page 5, sir, the first paragraph

9 says, a conventional steam power plant m ght have steam
10 | eaving the boiler at a pressure of 2485.

11 A Uh- huh. Yes.

12 Q Is the E-Cat plant a conventional steam power
13 pl ant ?

14 A It's not a power plant. Al right. It

15 al | egedly produces steam And, again, the purpose of
16 this was not to talk -- this slide was not to talk

17 about the E-Cat, per se, it was to talk about the nore
18 general |y accepted way of produci ng power now.

19 Q Where did you get this statistic that a
20 conventional steam power plant m ght have steam | eaving
21 the boiler at a pressure of 2485?
22 A. My power plant experience. That's a typical
23 nunber.
24 Q Ckay. |Is that sonmething | could | ook up
25 onl i ne?
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1 A. Sure. You know, if it's on the Internet, it
2 must be true.

3 Q And you tal k about the gauge pressure has a
4 | ocal atnospheric pressure of normally 14.696 PSI A at
5 sea | evel.

6 Is that sonething simlarly that is wdely

7 known, or is that specific to this?

8 A. Yes. It's wdely known, yes, sir. And it is
9 specific to this case al so.

10 Q How is it specific to this case?

11 A Vell, it's in -- ny next sentence says Think
12 Mam . Doral, Mam, what, 41 feet above sea |evel,
13 give or take, it definitely applies.

14 Q kay. You said 41 feet above sea | evel.

15 Where did you get that information?

16 A That m ght be the elevation. | don't exactly
17 what the elevation is. | used it as a nunber. It

18 coul d be determ ned what the exact elevation is.

19 Q Looking, sir, at pages 6, 7, 8 and 9 up unti
20 the point where it says E-Cat MM Energy Pl ant Final
21 Report --
22 A. Yes, sir.
23 Q -- woul d you consider that all generic as
24 wel | ? There's nothing specific to the facts in this
25 case? |s that generic background?
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1 A It is generic and it is specific to the facts
2 in this case in that thernodynam cs applies to the

3 facts in this case.

4 Q O her than thernodynam cs applying to the

5 facts in the case, you go through a nunber of different
6 exanpl es. For exanple, on page 8, you have a pl ace

7 where it says at Leadville, Colorado, which is an

8 el evation just over 10,000 feet.

9 We're not in Leadville, Colorado, are we?

10 A No, we're not.

11 Q That's just an exanpl e?

12 A Correct, to illustrate a point.

13 Q And where did you cone up with that

14 i nformation, sir?

15 A. Well, | haven't been to Leadville, but |'ve
16 been close. And so it's just -- it's an understanding
17 that as you go up in altitude, the pressure drops. So
18 | know, you know, Leadville, it's just alittle over
19 10, 000, so you can calculate the pressure and then the
20 boi | i ng point.
21 Q Why did you choose Leadville?
22 A. Because it's, | think, the highest elevation
23 airport in the country. | think it's one of the
24 hi ghest pl aces that people want to live, just as an
25 exanpl e.
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1 Q And this graph is predicated upon the
2 I nformation that you have above in the paragraph
3 relating to Leadville, Colorado; is that correct?
4 A Actually, it applies to the whol e thing about
5 boiling, saturated water, saturated steam so it
6 applies to that whol e area.
7 Q Who prepared this graph, sir?
8 A | pulled it off the Internet.
9 Q kay. So you don't know who prepared it?
10 A | have no i dea.
11 Q Do you know what website you got it fronf
12 A | don't renmenber. And the reason | picked it
13 is it |looked about |ike the best one that would rep- --
14 toillustrate what | was trying to -- to -- to talk
15 about .
16 This is a very, very generic slide. There's
17 dozens and dozens of different variations out there. |
18 j ust happened to pick this one because it seened to
19 help nmy illustration the best.
20 Q Sir, turning to page 9 at the bottom-- well,
21 let me -- before | -- before | start into the report,
22 | et me ask you just generically, did anyone assi st you
23 in preparing this report other than counsel ?
24 A No.
25 Q Did M. Miurray assist you in preparing the
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1 report?
2 A He di d not assist ne.
3 Q D d he request any changes be nade to the
4 report?
5 A No.
6 Q Did you nmake any changes predi cated upon his
7 advi ce?
8 A. No, definitely not.
9 Q D d you nake any changes predi cated upon
10 anyone' s advi ce?
11 A O her than wordi ng changes and, again, in
12 wor king with counsel to wordsmth the report, no.
13 Q How di d you deci de on what data to review in
14 this case?
15 A. Sone of it's relevant, sone of it's not. |
16 | ooked at all of it. And let's use an exanpl e of
17 M. Fabiani's electric data. Al right. | |ooked at
18 t hose conputer files. Those | ooked |ike conma
19 delimted files. | thought, okay, this m ght be nice
20 to do at sone later date, but |I don't need it right
21 now. So that -- that's one exanple of many decisions |
22 made.
23 Q Did you request any additional docunents
24 ot her than what was provided to you before rendering
25 your report?
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1 A Request from counsel ?
2 Q From anyone.
3 A | don't believe | did.
4 Q s there any additional information that you
5 woul d have |iked to have before rendering your report?
6 A Not that | can presently think of.
7 Q So sitting here today, there's no additional
8 data that may have any effect on the opinions that
9 you' ve rendered in this case?
10 A |'"'mnot going to consent to that at all.
11 There may be a |lot of data that | may need to | ook at
12 and re-eval uate.
13 Q Such as?
14 A Vel l, again, | haven't been to the site,
15 okay, so that's one thing. You know, there's
16 potentially a | ot of data there.
17 | have not been given, or at |east |'ve not
18 seen, the originals of M. Penon's data. All |'ve seen
19 Is a PDF representation of that. That could be quite
20 useful. Those are two that | can think of off the top
21 of my head. And, again, that is not an exhaustive |i st
22 that |'ve given you, those are two exanpl es of maybe a
23 much larger list, sir.
24 Q Tell me, sitting here, is there anything el se
25 that you woul d have |liked to have reviewed prior to
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1 rendering your report other than a site inspection and
2 seeing M. Penon's original --
3 A Again, not that | can think of now But |I'm
4 not going to -- I"'mnot going to consent that that's ny
5 -- alimting answer on ny part.
6 Q Did you ever request an original of
7 M. Penon's data?
8 A | believe I did.
9 Q Who did you make that request to?
10 A Either M. Lomax -- you know, one of the --
11 one of the attorneys that I'mworking with, | don't
12 remenber who.
13 Q Do you know if that was ever requested of
14 M. Penon?
15 A | don't know.
16 Q What about the site inspection, when did you
17 first request a site inspection?
18 A | don't renenber a date, but typically | like
19 to do a site inspection, so |l'"msure | nentioned it
20 early on.
21 And let me -- let ne go back, if | nmay go
22 back. Going back to M. Penon's dep |ast week, as you
23 wel | know, the record is going to be far from cl ear
24 because of the issues involved, M. Pace nay have
25 requested that data during the deposition. | don't
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1 remenber for 100 percent. He may have. |[|'Il have to
2 -- we'll have to |ook at the record to sort that out.
3 But M. Pace may have brought that up during his
4 portion of the dep.
5 Q Did you request M. Penon's data prior to
6 rendering your report in this case?
7 A |'msure | did.
8 Q Did you review any data that was provided to
9 you by anyone ot her than counsel ?
10 A | don't believe I did.
11 Q Did you review any literature or other
12 publ i cations that you used in rendering your opinion in
13 this case?
14 A Again, | can't give you a specific |ist.
15 But, yeah, going back to ny background, you know, the
16 t her nrodynam cs textbooks, things |ike that, yeah,
17 generically, yes.
18 Can | give you specifics? Not right now,
19 because -- like ny steamtables, all right, | used
20 t hose, okay, that's one exanple, Keenan and Keyes steam
21 tabl es is one exanple. You know, mny thernodynani cs
22 t ext books, those are a couple exanples, but it's not
23 exhaustive. So whatever | needed at the tine, |
24 gr abbed, | ooked it up, put it back, went on.
25 Q But you don't have a list today other than
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1 the steam tabl es?
2 A No, but that -- no, but I'mnot going to say
3 that's a limting list. Those are two | can think of
4 off the top of ny head right now.
5 Q What did you use the textbook for?
6 A The t ext book?
7 Q Yes.
8 A Dd | say thermal textbook? W'IIl just talk
9 -- we'll just say M. Wark's book. You know, to nake
10 sure I'mclear on the -- on the first and the second
11 law. And then to | ook up perpetual notion nmachines and
12 see what he had to say about that.
13 Q Per petual notion machi nes?
14 A. Yes, sSir.
15 Q s there a perpetual notion nmachi ne that you
16 know of in relation to this case?
17 A. The E-Cat is alleged to be one. But in ny
18 opinion, it is absolutely not one.
19 Q What is a perpetual notion nmachi ne?
20 A One of the -- in reference to the subject at
21 hand, a device that creates energy from nothing or
22 creates nore energy than it use- -- consunmes or
23 produces nore energy than it consunes.
24 Q So you have M. Wark's book.
25 A Uh- huh.
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1 Q How di d you rely upon the steamtabl es?

2 A Well, that's -- that's where all of the

3 specific nunbers for steam properties are. Commander
4 Data coul d nmenorize that, but | unfortunately cannot.
5 Q Who published those steamtabl es?

6 A Keenan and Keyes.

7 Q When was that published?

8 A | have no idea. | think it was the early

9 '60s, ny edition.

10 Q Can you summari ze the pertinent information
11 t heory or nethodol ogy fromthat publication that you
12 used?

13 A | don't follow your question.

14 Q Can you summari ze the pertinent informtion
15 that you used fromthat docunent, fromthat -- the

16 steam t abl es by Keenan and Keyes?

17 A The properties of steam and the properties of
18 saturated water and the properties of superheated

19 st eam
20 Q And what are those properties?
21 A | can't give you nunbers, that's why | have
22 t he book.
23 Q Are those -- are all the nunbers that you
24 relied upon for -- contained within your report?
25 A. | use -- yeah, when | do steam cal cul ati ons,
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1 | use those steamtabl es, yes.
2 Q What about the textbook by M. -- your prior
3 prof essor, M. --
4 A War k?
5 Q  \Wark.
6 A Vel |, predom nant -- again, |ooking at the
7 definitions of first and second and then perpetual
8 nmoti on machi nes |ike we tal ked about.
9 Q Ckay. \What about perpetual notion machi nes
10 did you rely upon out of that textbook?
11 A | can show you exactly what | | ooked at if
12 you'd |ike.
13 Q Sure.
14 A Are -- are we done with the fee schedul e and
15 stuff so | can get this paper off of ny stack?
16 Q You can put it here for now.
17 A. Ckay. Let ne give you the -- do you have the
18 -- okay, that's the exhibit, so all these other copies,
19 | can -- | can get those off the table --
20 Q Yes, sir.
21 A -- and clean this mess up. kay.
22 Al right. Here are sone extracts from
23 Professor -- is that one or two copies? It doesn't
24 make a difference. Al right. And you can mark that
25 one if you want because they're all the sane.
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1 - - -
2 (Deposition Exhibit 9 marked.)
3 - - -
4 Q W will mark this docunment as Exhibit 9. And
5 "Il have you refer to the marked docunent. If |
6 my - -
7 A Sure. Absolutely.
8 Q -- have a copy of this. Thank you.
9 So you referred, sir, to the provisions
10 contained in M. Wark's book.
11 And M. Wark was the author of this?
12 A Correct, he is.
13 Q And you don't know when this was published?
14 A | want to say late '60s, early '70s. | took
15 thernp in, what was it, '73 or '74.
16 Q Do you know if there are any publications
17 that disagree wwth M. Wark's rules or information that
18 he's provi ded?
19 A There may be sone publications out there that
20 disagree with it. |I'mnot aware of them But | know
21 Dr. Wng fully agrees with him
22 Q Did you at all look for any infornmation that
23 di sagrees with --
24 A No, because | believe the | aws of
25 t hernodynam cs are inviable and there's no reason to
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1 | ook.
2 Q So you don't -- you don't know, sitting here
3 t oday, whet her anybody has chal |l enged this publication?
4 A | don't know for a fact. 1'd be really
5 surprised if sonebody did.
6 Q And specifically, sir, with respect to -- |
7 know you said you | ooked at perpetual notion machi nes.
8 A Correct.
9 Q Can you summari ze what information contai ned
10 Wi thin this docunent you relied upon?
11 A Yeah.
12 Q |"mgoing to ask you -- | don't want you --
13 you can look at it. | don't want you to read it word
14 for word.
15 A. Wll, I won't read it. No, no, | won't do
16 that to you. 1It's on page 213, 6-10. This is Wark's
17 book. And then -- and then 214 describes -- yeah, page
18 213 and 214, Sections 6-10, perpetual notion nmachi nes,
19 he gives ne a general description of them
20 Q kay. And did you find that -- did you use
21 that description in any way in formulating your
22 opinions in this case?
23 A | did.
24 Q kay. How so?
25 A If you go to page 214, mddle of the page
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1 j ust above Heat Reservoir, the next -- the second
2 sentence up, a perpetual notion machi ne, excuse ne, of
3 the kind -- first kind, a PMML, in parenthesis, is a
4 devi ce which creates energy and thus violates the first
5 | aw of thernodynam cs. Any process which creates a
6 PMML or a PMM is inpossible.
7 Q What is a PWL or PMWR?
8 A Per petual notion nmachi ne.
9 Q What is the difference between 1 --
10 A kay. The difference, the first one is it
11 violates the first lawin that it creates energy. And
12 then the second one violates the second |aw in that you
13 can have a nachi ne that basically keeps on running of
14 its own accord.
15 Q Now, we'll -- we'll get into the | aws of
16 t her nrodynam cs shortly, but are you famliar wth the
17 aut hor's reputation?
18 A Dr. Wark? He was a good professor. |'ve
19 never -- |'ve not heard anything negative about him |
20 nmean, there may be negative stuff about him but | have
21 not followed his career, so | don't know good, bad or
22 i ndi fferent.
23 Q Do you know if he maintains good standing in
24 his field?
25 A | don't know if he's even alive.
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1 Q Ckay. What about Joe Murray, are you

2 famliar with his reputation or experience?

3 A No. |'ve never net the man.

4 Q Do you know if this publication, specifically
5 t he Thernodynam cs book witten by Kenneth Wark, was

6 peer reviewed?

7 A | don't know that textbooks are peer

8 revi ewed.

9 Q Now, with respect to your opinions in this
10 case, can you state every nethodol ogy that you' ve

11 relied upon in form ng your opinions?

12 A No, because -- and the reason for that is not
13 that | don't have them it's just that it's a thought
14 process that |'ve devel oped over 40 years of being an
15 engi neer, four years undergrad, graduate degree, and
16 everything that 1've done. So it's just an ongoing

17 process that it would take weeks to try to even sort it
18 out .

19 | have one, but | can't give you --
20 unfortunately, | can't give you the specific answer
21 that you're looking for. It's just it's in there and
22 that's how | think and that's how | worKk.
23 Q kay. So there's no direct nethodol ogy you
24 can point ne to that, for exanple, Dr. Wng, our
25 expert, can |ook at and say, yes, that nethodol ogy is
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1 correct, or, no, that nethodology is incorrect based

2 on --

3 A Wll, you know, when you say a net hodol ogy,

4 you know, we can wangle sone words here if you'd I|ike,
5 but, you know, nethodol ogy seens to be nore like in

6 devising an experinment to figure out A, B or C  kay.
7 You know, here's the nethodol ogy, we're going to do

8 this. Al right.

9 My nmet hodol ogy is just a way of thinking that
10 engi neers typically use. | would inagine -- again,

11 never nmet Dr. Wong either. | would inmagi ne his thought
12 processes along these regards and m ne are probably

13 quite simlar, same for M. Wark, same for M. Mirray.
14 kay. | should say Dr. Wark. M/ bad. You know what |
15 mean.

16 Q Is there -- so there's no defined, for

17 exanple, formula that you have applied in formul ating
18 -- in formul ating your opinions in this case? It's a
19 cul m nati on of your years of experience that you' ve
20 relied upon in form ng your opinions?
21 A Al'l of the above. 1've used sone formulas in
22 tal ki ng about, you know, the heat rejected by a power
23 pl ant, okay, that's a calculation. You know, the
24 definition of COP, that's a calculation. Al right.
25 So there are fornmulas | used.
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1 But, you know, your -- the answer to your
2 guestion is yes. And not to be a wise guy, but it's a
3 conbi nati on of both.
4 Q And just to follow back through, the
5 nmet hodol ogy that you have used in this case, have you
6 ever -- or theories that you' ve applied in this case,
7 have you ever published any naterial with respect to
8 t hat net hodol ogy and these -- those theories?
9 A No. The two articles that we tal ked about
10 earlier, the only -- | shouldn't say that. | did wite
11 another article, | think, for a trade magazi ne about
12 usi ng contract engineers, but it has nothing to do with
13 this case. Those are the only technical articles that
14 |'ve witten.
15 Q Can you identify any literature that would
16 support the theory or nethodol ogy that you' ve applied
17 in this case?
18 A The whol e body of mechani cal engi neering work
19 related to thernodynam cs.
20 Q But there's no specific literature that you
21 woul d point ne to?
22 A. I"'mgoing to reiterate ny answer, sir.
23 Q Can you summari ze, by any chance, that
24 nmet hodol ogy or theory that you' ve applied?
25 A. | thought | just did.
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Q Vell --
A Forgive ne, but | -- 1 thought | just did.
Q Just that it is the -- the experience and
knowl edge that you've acquired over your --
A And the training.
Q And the training.
A. Al of the above, yeah. | nean, it's -- you

know, engineers think in a certain way. Al right.

You can

ask ny wife, sonetines | drive her nuts because |I'm so

| ogi cal .
know, Ki
want to

orderly

artists

tend to

but that's about the best | can do to give you a good

answer to your question, sir.

Q

Is it possible that that nethodol ogy or theory could be

falsified?

ask -- again, to be alittle wse guy, you can

Al'l right. So engineers think in a -- you
nd of an orderly -- what's the word? | don't
say constrained, but, you know, a nethodical,
manner .

You know, other people are nore -- |ike
are nore free-formthinkers. Al right.

Engi neers and scientists and technical types
be nore |inear, step-by-step-type thinkers.

And, again, | know that's grossly general,

Can -- can your nethodol ogy or theory be --

MR, LOVAX: (bjection to the formof the

800-726-7007
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questi on.

A No. The nethodology, if it's blatantly
fraudulent, it could be falsified. But, you know,
we've all done litigation here in the room Al right.
Experts can cone to -- we all -- you know, the
plaintiff's and defendant's experts conme to different
concl usi ons, generally speaking.

You know, if they cane to the sane
concl usion, then the case settles. So, you know,
peopl e of equal training and so forth and integrity can
come to quite different conclusions about the sane
facts of a case.

So I can't answer your question because, you
know, honest people can differ on things.

Q Does your nethodol ogy or theory have a known
error rate?

A. How could it? It's qualitative, not -- it's
guantitative in sonme regards, qualitative in another.

Q Are you famliar with any dissenting views to
t he net hods and theories that you' ve applied in this
case?

A Not that |I'm aware of now.

Q Are there certain types of questions that
your met hodol ogy can't answer? For exanple, the

causation of any of the facts that have been reported
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1 or testified toin this case or -- well, let ne -- |et
2 me restate this.

3 s there any type of question in this case

4 that you do not believe your nethodol ogy can answer

5 Wi th respect to the operation of the E-Cat or the use

6 of the steam such as why certain neasurenents resulted
7 in the way that they did?

8 MR LOVAX: (bjection to the formof the

9 questi on.

10 A Coul d you break -- break -- that's a little
11 -- could you break that down step-w se for ne, please?
12 Q kay. | understand that you believe that the
13 E-Cat did not produce nuch, if any, steanf

14 A Correct. Your understanding is correct.

15 Q Does your nethodol ogy all ow you to opine as
16 to why the recorded results by various different

17 equi pnent indicate that steam was created?

18 A | would -- | would disagree with your

19 contention that there may be recorded results. [|I'm
20 starting to becone of the opinion that the nunbers were
21 manuf act ured and not necessarily genuinely and
22 | egiti mately recorded.
23 Q kay. We'll -- we'll go through that.
24 A l"msure we wll
25 Q Do not worry.
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1 Have you ever worked wth LENR projects prior
2 to this case?

3 A No, sir.

4 Q Have you ever reviewed test plans prior to

5 this case for LENR technol ogi es?

6 A Not for LENR, no.

7 Q What about ot her power plants, power

8 produci ng pl ants?

9 A Yes, | have.

10 Q Ckay. I n what context?

11 A When we put the coal-fired boiler in at Chio
12 State University, | was -- | was the backup engi neer on
13 that. There was an ol der engineer. He was the prine
14 on that one. | was the prine engineer on the steam

15 line that we tal ked about earlier.

16 So as a part of that closeout process after
17 the boiler was built and up and running, we used the --
18 and, again, this is an old version of it, but we

19 nodi fi ed an ASME, Anerican Soci ety of Mechani cal
20 Engi neers, they call them performance test codes now,
21 but we took this, nodified it to our own use to
22 actually determ ne what was the boiler doing. And we
23 did a simlar thing for the generator. W neasured the
24 steaminput, the tenperature, all that other stuff,
25 nmeasured the electrical output so that we'd have an
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1 accurate determnation of the efficiency of the boiler
2 and the efficiency of the turbine generator.

3 Q kay. So -- and let ne kind of circle back
4 around because maybe | don't understand how boil ers

5 wor k.

6 But fromthe 10,000 foot level with a boiler
7 --

8 A Sure.

9 Q -- Is it generating energy?

10 A It's -- a boiler -- all right. A boiler is
11 kind of |ike an autonobile. Al right. Qur car --

12 because everybody is famliar with a car, that's why |
13 of ten use autonotive anal ogi es when |'mteaching. A
14 car has got a notor, it's got doors, a hood, seat, a
15 fuel tank, drivetrain, tires, brakes, all that stuff.
16 Al right. Collectively we call that a car or an

17 autonobil e or truck, whatever vehicle. Al right.

18 A boiler is the sane in that semantic regard.
19 A boiler has lots of different conponents. [It's got a
20 burner, it's got a control system it nmay have an ash
21 removal system it's got a draft system fans, al
22 t hose ot her systens that we collectively call a boiler.
23 Ckay.
24 So the burner itself, the burner is the, what
25 | call the front end of the boiler. The burner
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1 converts -- and, again, let's just use a gas-fired
2 boiler. Al right. A burner is the energy conversion
3 device that takes the chem cal energy in the fuel,
4 converts that to heat energy in the formof a flane,
5 and then hot gas when the flanme burns out, and then
6 t hat hot gas passes through the boiler.
7 What we call the boiler proper is actually a
8 heat er exchange then that extracts heat fromthat gas,
9 puts it into the water.
10 That's why ny answer early in the deposition
11 about heat exchangers, a boiler, technically, is a heat
12 exchanger. Ckay.
13 And then in the case of |like the boiler here
14 at OSU or big utility units where we need super heat,
15 then the steamw || actually |eave the boiler itself,
16 the boiler steamdrum and go to a separate set of
17 tubes called a superheater, which then adds heat over
18 and above the saturation tenperature of the steamto
19 put hot dry steaminto the turbine.
20 Sorry about the |ong answer, but that was
21 about as short as | could nmake it, sir.
22 Q So in sunmary, a boiler does not generate
23 energy, it -- it consunes it and transfers energy from
24 one point to another?
25 A Right. But the boiler -- and let nme -- let
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1 me break your question down, if | may, to help you.
2 The boiler proper is the heat exchanger. 1t absorbs
3 heat and then transfers it fromthe gas to the water
4 The burner is actually the energy conversion device.
5 So if you take the two as a whole, you are
6 correct. W're bringing in chem cal energy, whether
7 it's coal, gas, oil, whatever it m ght be, converting
8 that energy into heat and then putting in the water to
9 do sonething useful with it sonepl ace el se.

10 Q Now, have you ever worked with an energy

11 generation plant, a plant that generates energy as

12 opposed to transfers energy fromone formto another?
13 A When you say --

14 Q Vell, let ne --

15 A Hel p nme out, please.

16 Q Have you ever worked in a nucl ear power

17 pl ant ?

18 A No, |'ve not.

19 Q Okay. To your understanding, sir, how

20 does -- understanding the first |aw of thernodynam cs

21 that energy can neither be created nor destroyed --

22 A Ri ght.

23 Q -- how does that work with a nucl ear power

24 pl ant ?

25 A. Again, |'mnot a nuclear engineer, but ny --
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and, again, this is where | believe Dr. Wng is at
variance with Dr. Wark, but | think -- | believe even
Dr. Wong thinks that nuclear plants do not necessarily
obey the first law  Ckay.

Having said that, ny understanding is you
take a nore fissile formof -- it's usually uranium
| i ke 235 typically, and then that energy that's in the
atom c structure as opposed to the nol ecul ar structure
breaks down into heat as it decays, and then that heat
I s used as the heat source for the boiler. So we're
going froma nore concentrated energy source and then

into a | ower energy source.

| believe -- and, again, not being a nuclear
engi neer, but | believe that there's still -- you know,
I nstead of using -- let's just say to generate a
certain anpunt of power, instead of using a gazillion

tons of coal, a nuke plant m ght use a hundred pounds
of uraniumfuel or a ton of -- you know, whatever.
Ckay.

So the energy formis nmuch nore concentrat ed,
but | don't believe that nuclear plants are capable --
and | could be wong, but | don't believe nuke plants
are capable -- | don't believe they violate either the
first or the second | aw.

Q What about -- what about chem cal energy, how
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-- how does chem cal energy -- chem cal energy plants,
ei ther coal or otherw se, how does that work?

A Agai n, you're just taking the chem cal energy
that's conbined in the fuel -- that's contained in the
fuel and then releasing that in a conbustion process to
reduce -- release that chem cal energy that's within
t he nol ecul ar bonds.

Q Ckay. So when you're considering the
efficiency of whether it be a chemcal plant or a
nucl ear plant, you consider the anobunt of energy it
takes to enable this reaction to occur, correct?

A Yeah. | think if |'munderstandi ng you
correctly, yeah.

Q And you conpare that with the anount of
energy that is released either by the chem cal process,
or in the case of a nuclear plant, by the decay of the
atomc matter?

A Help me. Could you break that down? |'m--

Q Well, considering the first |aw of
t her nodynam cs - -

A Ckay.

Q -- | mean, it can never be created or
destroyed?

A "I't" being?

Q “I't" being energy.

Veritext Legal Solutions

800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 163 of

© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

427
CONFIDENTIAL

Page 163
A Correct.
Q Ckay.
A And matter and energy can neither be created
or destroyed, they only change form
But go ahead, ny apol ogi es.
Q In a nucl ear power plant, you woul d agree

that the energy required in a plant to operate, turn
the lights on, turn the nmachi nes on, put the control
rods in, et cetera, is |less than the anount of energy
that is put out by that plant, correct?

A Oh, yeah, yeah

Q Substantially | ess?
A Oh, yes. Yeah. |It's called parasitic power,
but yeah. And that's true -- that's true of any power

plant. You need a certain anount of power to run the
fans. Like you say, all that power that's required to
run the plant is subtract- -- again, depending on where
you want to draw the boundary of where -- how you
define the efficiency, and that could be a |ong
di scussion, too, but, yeah, that -- that energy is --
has to be consuned to run the plant, you are correct.

Q kay. So in that case, for exanple, a
nucl ear power plant, the anount of energy input into
this facility, I'lIl call it Turkey Point down in

Mam --

Veritext Legal Solutions

800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 164 of
427
CONFIDENTIAL

Page 164

1 A Ckay. Sure.

2 Q -- or otherw se --

3 A Yeah.

4 Q -- the energy going into the facility is

5 substantially | ess than the energy com ng out of the

6 facility, correct?

7 A When you say the energy com ng in, neaning

8 the energy rel eased by the reaction? Help ne out here.
9 Q That's the energy going out.

10 A So are you -- when you say the energy com ng
11 -- the energy comng in, the energy is contained in the
12 fuel rods.

13 Q  Ckay.

14 A In the fuel. Ckay.

15 Q kay. Go ahead.

16 A Pl ease run that by ne again one nore tine. |
17 apol ogi ze.

18 Q | tell you what, we'll cone back to it.

19 A | apol ogi ze.
20 Q W will cone back to it. ['ll tell you what,
21 | don't want to spend too nuch tine.
22 A. | apol ogi ze.
23 Q Did you performany tests or sinulations of
24 your own with respect to any of the facts or opinions
25 that you've rendered in this case?
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1 A You nean in tests as in physical -- like
2 metal l urgical or anything like that, no, sir, | did
3 not, although | do -- do reserve the right if, you
4 know, if need be.
5 Q Okay. Does your report contain the conplete
6 basi s of and reasons for your opinions stated therein?
7 A It does at the tine of the report. O her
8 I nformation has since cone in. And, again, that's part
9 of why | keep making this caveat about, you know,
10 I nformation comng in and ne possibly nodifying ny
11 report.
12 But at -- at the tinme it was witten wth the
13 information | had, | stand by it.
14 Q kay. |s there anything that you woul d
15 change sitting here today regarding your report?
16 A Well, again, you know, | did not add that |
17 don't believe -- in the report | didn't say that |
18 don't believe that it was producing -- not producing
19 st eam
20 Did | say that clearly?
21 | did not opine that the E- -- | don't
22 believe the E-Cat is not -- the E-Cat is not producing
23 steam in ny opinion. There we go. Al right.
24 Q Were you aware that M -- M. Stokes, who
25 testified in this case, testified -- in fact, you' ve
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1 relied upon his testinony, that he testified that he

2 was there when there was a m nor steam | eak?

3 A Well, | read that. And the thing is, even

4 200 degree water will vapor and produce vapor. And so
5 I f he saw a steam|eak -- and, again, he was a nukie in
6 the Navy. He understands steamreasonably well, |

7 woul d understand, there may have been very, very hot

8 water that when it |leaks out, it's going to give the

9 appearance of a steam|leak, and that's what he may have
10 t hought was goi ng on.

11 Agai n, you know, he was there to do a

12 radi ol ogi cal study, not necessarily a steam system

13 survey like | do on a sem -regul ar basis.

14 Q So he couldn't tell the difference between

15 water in a gaseous formas opposed to water in a liquid
16 fornf

17 MR, LOVAX: (bjection to the formof the

18 guesti on.

19 A | -- run that by nme again.
20 Q Well, you said the water could have been
21 releasing in a man- -- in a nmanner that appeared to be
22 st eanf?
23 A. Well, steamis invisible. You can't see it.
24 Wat er vapor, condensed steamyou can't see. You cannot
25 see steam And not only you, nothing personal, nobody
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1 can see steam So he may have very well seen vapor,

2 whi ch he call ed steam

3 Q Wthin your report of the opinions that

4 you' ve expressed, are there any that you woul d change

5 or retract fronf

6 A Nothing | would retract. | would anmend it as

7 we' ve tal ked about, but nothing I would retract right

8 now, no, Sir.

9 Q O her than Dr. Penon's original form-- |I'm
10 sorry, original spreadsheet and the site inspection, is
11 there any further research that you would find
12 desirabl e?

13 A At this tinme, no. But, again, if it needs
14 be -- if -- if based on other -- those issues, yeah, |
15 reserve the right to -- to do nore, if need be.

16 MR. ANNESSER: It's 12:30. W' ve reached a
17 good stopping point for the nonent.

18 THE VI DEOCGRAPHER: O f the record. The tine
19 s 12: 26.

20 - - -

21 Ther eupon, the |uncheon recess

22 was taken at 12:26 p.m

23 - - -

24

25
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1 February 27, 2017

2 Monday Morni ng Session

3 1: 13 p. m

4 -

5 THE VI DEOCGRAPHER: We are on the record. The
6 time is 1313.

7 BY MR ANNESSER:

8 Q Sir, before we took a lunch break, we were

9 goi ng t hrough your report.

10 And do you still have that in front of you?
11 A | do, yes, sir.

12 Q kay. If | could ask you to turn to page 9.
13 A ' mthere.

14 Q kay. Looking at the first paragraph on page
15 9 of the section entitled E-Cat MAL Energy Pl ant Final
16 Report --

17 A Yes.

18 Q -- the last sentence in that paragraph I

19 believe states that Penon is referred to as the expert
20 responsi ble for validation in various docunents, and
21 will be referred to as such, although the author
22 expresses no opi nion on whet her Engi neer Penon was the
23 ERV as specified in the parties' contractual docunents.
24 Do you see that?
25 A | do.
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1 Q What was the purpose of that statenent?

2 A Let's see, |ooking at various docunents --

3 yeah, at that tinme, | had not -- and | don't think I've
4 seen -- whatever contract docunents | had seen were in
5 the conplaint and the third supplenental. So | didn't
6 know for a fact that, you know, in the docunents

7 t hensel ves whet her Penon was specifically designated.

8 So |l -- | didn"t know, so |I just kind of put
9 that in as a cover-ny-backside statenent so that if he
10 was, in fact, I was -- you know, | was okay. |If he

11 wasn't, | was okay. | just want to kind of preserve

12 t hat .

13 Q Did anyone tell you that that was an issue in
14 this case?

15 A. | -- 1 think they nentioned it in passing,

16 but they didn't -- you know, they didn't nmake a big

17 deal of it, so |l -- you know, | just kind of didn't pay
18 a lot of attention to it.

19 Q Turning to the next page, page 10, sir --
20 A Yes.
21 Q -- you state on the beginning, this author's
22 search of the Internet reveals a prior relationship
23 bet ween Dr. Penon and M. Rossi. |If true, this author
24 wonders how Dr. Penon coul d have been an objective,
25 di spassionate third-party verifier.
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1 A Correct.
2 Q What is the relationship that you have
3 uncovered on the Internet?
4 A Well, again, there's a lot of stuff in the
5 LENR wor| d about them And then, you know, on the
6 Internet, | had observed that they had done sone work
7 together, | don't renenber the date, prior to this
8 particul ar project. kay.
9 Q Do you know if Industrial Heat or |PH
10 International B.V. were aware of the prior
11 rel ati onshi p?
12 A | do not know that. And, actually -- and,
13 again, it was after the fact of ny report, obviously,
14 but | ast week, Dr. Penon pretty nuch admtted to that,
15 t 00, under questi oni ng.
16 Q kay. Does that affect your -- did that
17 I nformation or your belief that there was a prior
18 rel ationship affect your report in any manner or your
19 opi ni ons?
20 A It -- it would -- it would make ne tend to
21 | ook at his data nore skeptically than if he had just
22 been, | say -- forgive the phrase -- sone guy off the
23 street. But an independent party that had no prior
24 relationship with either M. Rossi or anybody, he was
25 just a totally independent expert that had cone in to
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1 do the nunbers and runs the tests and so forth.
2 Q Is it your opinion that the prior
3 rel ati onship between Dr. Rossi and Dr. Penon, if any,
4 has somehow caused there to be -- well, sonehow
5 affected Dr. Penon's reporting in this case?
6 MR, LOVAX: (bjection to the formof the
7 guesti on.
8 A Gobvi ously | cannot speak to that because |
9 don't know the relationship and so forth. But for ny
10 -- ny perspective, it -- it casts a bit of a shadow on
11 the results, if you will.
12 And, again, you know, everything may be on
13 the up and up. I'mnot willing to concede that. But
14 the fact of a prior relationship, in -- in ny opinion,
15 tends to lessen ny belief in Dr. Penon's total
16 objectivity.
17 Q Have you ever worked with any attorneys in
18 the capacity of an expert w tness nore than once?
19 A Oh, yes. You know that, yeah, | have. Oh,
20 wait. |I'msorry. You nean with the sane attorney?
21 Q  Yes.
22 A. Yeah, M. MlLaughlin. The guy that Dauberted
23 me, yeah. Yeah, | worked for himtw ce and then he ran
24 t he Daubert chall enge on ne.
25 Q Is -- is the work that you' ve done for him
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1 nore than once suspect because of your prior
2 rel ati onshi p?
3 MR LOVAX: (bjection to the formof the
4 guesti on.
5 A | don't think it is. But, again, sonebody in
6 your position may -- may -- you know, nay want to
7 guestion that.
8 Q Do you have any other repeat clients?
9 A | think he's the first one, the first and
10 only, | believe.
11 Q So you' ve got no other clients who have used
12 you and then used you again for another project?
13 A Now you're tal king expert witness clients or
14 - -
15 Q Ei t her.
16 A -- engi neering?
17 Q Ei t her.
18 A Oh, yeah, | have a | ot of expert repeat
19 busi ness, yes. Vol canic has used ne a |ot, Danon
20 Engi neering has used ne a lot. Yeah, so | have lots of
21 repeat busi ness, yes.
22 Q I s your work for repeat clients any different
23 than your work for new clients in ternms of the accuracy
24 of your reports?
25 A. No. No. | try to be, you know, down the
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1 | ine and obj ective and correct as | can, and accurate.
2 Q So the fact that Dr. Penon had previously
3 tested the E-Cat device does not invalidate his fina
4 report in this matter in and of itself?
5 A In and of itself, maybe, nmaybe not. |'mjust
6 saying it raises a question in nmy mnd.
7 Q Vel |, maybe, maybe not.
8 How would it invalidate the test that he had
9 done a prior test on the --
10 A | don't know the nature of their
11 rel ati onship. That's the point. You know, ny
12 relationship with ny clients was purely business.
13 Ckay. | do not know the nature of their relationship.
14 So depending on what it was, it could or could not have
15 an effect on it.
16 Q What net hodol ogy or theory did you use to
17 come to that concl usion?
18 A Well, there's no nethodol ogy or theory, |ust
19 does it pass the snell test or not.
20 Q Now, I'd like to ask you for a m nute about
21 what you're not opining to. Ckay.
22 Are you opining to issues regarding the test
23 protocol, whether the test protocol was proper?
24 A | amopining to that, yes.
25 Q Are you opining to any issues regarding the
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1 adherence to the test plan?

2 A | am

3 Q Adher ence?

4 A Yes.

5 Q Okay. And what is your opinion as it

6 pertains to adherence to the test plan?

7 A "' mnot -- depending on sonme words and so

8 forth, I"'mnot sure that M. Penon totally adhered to
9 it.

10 Q You're not sure?

11 A Correct.

12 Q Are you offering an opinion as to whether he
13 did or did not?

14 A Vell, et ne elaborate a little if | may.

15 There's sone -- and | didn't -- | did not delve into
16 this, again, because of tine constraints.

17 My under standi ng was at the begi nning of the
18 test, that this test was to be run with all of the

19 units or nodules running. At sone tines throughout the
20 test, various nodules were shut off. That woul d appear
21 to us on the surface to be a violation of the -- of the
22 pr ot ocol .
23 Q Sir, looking at page 10 of your report, it
24 states, defendants' third anended answer, additional
25 defenses, counterclains and third-party clains
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1 I dentifies many i ssues regarding the test protocol,

2 adherence to the original test plan, nunber of cells in

3 service, related issues. Due to tine constraints, the

4 author will not address these issues in this report --

5 A Conti nue, pl ease.

6 Q -- but reserves the right to address themin

7 the future

8 A. Yes, sir.

9 Q So do you believe it fair to tell us that you
10 will opine to this later, but cannot tell ne right now
11 or could not tell us at the time of --

12 A It is fair, yeah, because like | said, | did
13 not and | still have not had tine to opine to that.
14 Q kay. And you can't tell ne what your

15 opinion is at this point in tinme?

16 A Not wth any specificity, no, so | wll not
17 opi ne.

18 Q Ckay.

19 A But | still reserve the right to.

20 Q The court determ nes what you are permtted
21 to opine to withinits realm but you're certainly

22 entitled to any opi nion you may have outside of the
23 court.

24 MR, LOVAX: nj ection.

25 Q Are you opining as to how LENR wor ks?
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A. No, I"'mnot. But let ne, if | may, get back
to a question you asked before lunch. And while |I was
trying to take a nap, your question was rattling around
in my brain.

And your question was to the effect, does a
conventional nuclear plant produce nore energy than it
uses. And | hope I'mnot misstating your question. |f
| am please stop nme now.

Q VWll, there's no pending question, but --

A kay. If I'"massumng -- if | heard your
guestion properly, the answer to that -- that narrowy
-- and it appears -- and, again, no offense intended,

that you m ght have been conflating terns. And |et
me -- let me use a quick nunerical exanple, if | nay.
Let's say a conventional nuke plant produces

1050 negawatts. That would be its gross electric --
and when | say -- I'mtalking electric negawatts,
not thermal, okay. It may have an internal usage of
50 electric nmegawatts, again, for punps, fans,
controls, rods, blah, blah, blah, so it has a pl ant
net output of a thousand negawatts el ectrical.
Ckay.

Now, the reac- -- and, again, not being a
nucl ear engi neer, but the reaction that is going on

I nside the reactor may be -- and, again, this is
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1 just an exanple for illustration -- may be producing
2 2500, 3000 thernmal negawatts to generate one hundred
3 -- or 1050 negawatts of electrical power. The
4 bal ance of that thermal energy generated is going to
5 t he cooling tower.
6 So the efficiency, if you wll, of a
7 conventional nuclear plant is still going to be on
8 the order of 35 to 40 percent because it is using
9 nore thermal energy fromthe nuclear reaction than
10 It 1s producing, if I'm making sense.
11 | f the nuclear reaction generates, let's
12 just say 3000 negawatts of thermal heat, the plant
13 I s produci ng a thousand negawatts of electrical,
14 then the rest of that heat has to go to the cooling
15 tower. And every conventional nuclear plant has a
16 cooling tower to get rid of that waste heat. So the
17 conventional efficiency of a nuclear power -- or
18 conventional nuclear power plant is always |ess than
19 unity.
20 Q Okay. How nuch energy is generated by the
21 reaction taking place in the E-Cat?
22 A. You nean how much energy -- are you asking ne
23 how nmuch energy is the E-Cat putting out? |Is that --
24 I s that your question?
25 Q No. |'m asking you, how nuch is generated?
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1 So, for exanple, in the exanple that we were just
2 di scussi ng where the plant put out 10,050 negawatts --
3 A Ri ght.
4 Q -- and it consuned 50, correct?
5 A Wel |, when you say "consuned," yeah,
6 parasitic power. | call it parasitic, but, yeah.
7 Q Parasitic power of 507
8 A Uh- huh.
9 Q Ckay. What woul d the nunbers be for the
10 E- Cat ?
11 A | don't know.
12 Q Do you know what type of reaction is taking
13 pl ace there? | believe | asked you that before.
14 A Uh- huh. And, again, | do not know \What |
15 believe it to be is just a conventional electic --
16 el ectric resistor reaction.
17 Q Have you seen any plans for the E-Cat?
18 A |"ve got a drawing | pulled off the Internet.
19 | don't know if they're plans, but |'ve seen sonething
20 t hat appears to show what the E-Cat | ooks |ike.
21 Q Where did you get that drawi ng? Do you have
22 it with you?
23 A | certainly do.
24 Q Wil e you | ook at that, have you revi ewed
25 Dr. Rossi's patent?
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1 A H s?
2 Q Pat ent .
3 MR LOVAX: (bjection to the formof the
4 guesti on.
5 A | | ooked through it. | did not study it. |
6 scanned it. Thank you.
7 Q Al right. You know what, 1'Ill nove on.
8 A. | knowit's in here, yeah. |It's in the
9 st ack.
10 Q Sonet hing you pulled off the Internet,
11 t hough?
12 A | did. And it purports to show a cutaway of
13 the E-Cat. And | think the fellow s nane that did it
14 was Bob Hi ggins, who | understand to be -- that have
15 worked with Dr. Rossi on other projects. Again, that
16 may not be true, but right now | believe that to be the
17 case.
18 Q Did you -- did you rely upon that information
19 in formul ating --
20 A No. | just -- | just found that out
21 recently.
22 Q Ckay. So you're not going to be testifying
23 as to the nature of the reaction that's taken pl ace?
24 A QG her than the fact that | don't believe it
25 can produce nore energy than it consuned, | wll --
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1 that I'mnot going to back off from sir. Ckay.
2 Q We'll come back to that.
3 You're not also testifying regarding the fact
4 that a heat exchanger woul d have on heat transfer at
5 the Doral facility; is that correct?
6 A Say agai n, please.
7 Q Are you aware, sir, that there was a heat
8 exchanger at the Doral facility?
9 A Wher e?
10 Q Are you aware of that? D d anyone tell you
11 that, sir?
12 A |'ve been told there have -- there's multiple
13 heat exchangers, so that's why |'m saying where. |'m
14 not trying to be difficult. | need to know which one.
15 Q Ckay. What have you been tol d?
16 A Vell, |'ve been told that there was one in
17 t he bl ack box, |'ve been told there was one in the nezz
18 and --
19 Q And the nezz, what's the nezz?
20 A Mezzani ne, the area over the office.
21 Q The second fl oor?
22 A. In the front of the -- and, yeah, second
23 floor in the front of the building.
24 Q Ckay.
25 A. And actually, the E-Cat itself is a bit of a
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1 heat exchanger, because you -- again, regardless of the
2 technol ogy, putting the technology aside, the E-Cat is
3 giving off heat. W wll| agree to disagree of the

4 manner thereof. Okay. But then that heat-by-heat

5 exchange process goes into the water to heat it up.

6 Q Okay. Are you opining as to the dissipation
7 of the heat being generated by this system and where

8 t hat heat coul d have gone?

9 A Or not gone, yes.

10 Q O not gone. Ckay. Did you perform any

11 calculations to determ ne how nuch heat could have been
12 di ssi pated by the heat exchanger in what you called the
13 mezzani ne, the second fl oor?

14 A Vell, A I'mnot sure that that heat

15 exchanger ever existed because | have no pictures of

16 it, | have no draw ngs of it, | have no calcu- --

17 cal cul ations prior to Dr. Wng's report.

18 Two people claimto have seen it, so |I'm not
19 sure that it even exists, so it's going to be hard for
20 me to answer your questions with any specificity on a
21 devi ce that may or nmay not have exi sted.
22 Q kay. So you said you haven't seen any
23 pictures of it.
24 Did you ask for pictures of it?
25 A Who would | ask, Counsel ?
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Q Anyone.
A | probably did. You know, | can't say for
sure, but | said, well, show ne sonething.

Q Ckay. Did you ask for any drawings of it?

A Agai n, sonething would incorporate everything
that 1've referenced here, sir.

Q Did you ask whether there was a heat
exchanger on the site at all?

A Wio would | ask?

Q Counsel , anybody, M. Mirray.

A | believe -- | probably -- | think I did ask
M. Mirray. But, again, nobody on our side has been
allowed into -- into the gray wall, so we wouldn't --
our side -- | say our side -- how would we know,
because we' ve not been allowed access to it, if it
exi st ed.

Q So your assunptions are all based on the
fact -- your opinion is entirely based on the

assunption that there was no heat exchanger; is that

correct?
MR, LOVAX: (bjection to the formof the
guesti on.
A It's not an assunption that there was no heat
exchanger. There's never -- there was no heat

exchanger nentioned until after ny report cane out,
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which | find a little suspicious, quite frankly, sir.

Q There was no heat exchanger nentioned to you?

A Correct.

Q Ckay. But you don't know whether there was
one there or not?

A "' mgoing to assune there was not until | see
some hard evidence of it.

Q Ckay. And the testinony of witnesses isn't
sufficient for you?

A Let's see, considering that one of themis
M. Rossi and one was M. Bass, yeah, I'ma little
skeptical of that, sir, with all due respect.

Q Ckay. So you're basing your opinion on that

matter, the fact that there was no heat exchanger,

on -- on your evaluation of their testinony?

A "' m not saying there was no heat exchanger at
this point. I|I'msaying I'mfrom M ssouri, show ne,
pl ease.

Q kay. Have you been selected as a juror in

this case?

MR, LOVAX: (bjection to the formof the

guesti on.
A What's your question nean?
Q Well, I'll retract it.

Wul d you agree that if there was a heat
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exchanger, sir, that it would, in fact, negate sone of
your opinions as set forth in your report?

MR, LOVAX: (bjection to the formof the
guesti on.

A Absol utely not.

Q Your -- your report was predicated upon the
assunption that there was no heat exchanger, correct?

A Correct.

Q Ckay. So if there was a heat exchanger,
there would be different variables that you had not
accounted for in this report, correct?

A | -- 1 can't answer that. Know ng not hing
about it and -- and a heat exchanger, even if it's
installed, may not work. There may have been a heat
exchanger there; it may not have functi oned.

Q But you don't know one way or another. If
there was a functioning heat exchanger there, sir,
woul d that change the findings in your report?

A It may, it may not. It probably will not.

Q Wiy is that?

A Because, again, | don't believe it was there,
based on ny understandi ng of thernodynam cs and what |
have -- what pictures | have seen of the facility, |
have no reason to believe that it was there.

Q VWll, I'"masking you to assune, sir, that it
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1 was .

2 A "' mnot taking that assunption. Sorry.

3 Q Okay. Are you neking or giving any opinion
4 as to whether this was the guaranteed performance test
5 requi red under the parties' contract in this case?

6 MR, LOVAX: (bjection to the formof the

7 guesti on.

8 A "' m not speaking specific to the contractual
9 obligations. Wat |I'mbasing mne on is the test plan
10 report and then Dr. Penon's final report.

11 Q Did anyone from Industrial Heat or counsel
12 i nformyou that they had never objected to Penon's test
13 pl an?

14 MR, LOVAX: (bjection to the formof the

15 questi on.

16 A | believe I've heard that, yes.

17 Q Ckay.

18 A In fact -- well, even last week during -- you
19 guestioned Dr. Penon quite extensively on that.
20 Q Did anyone ever tell you why they had not
21 obj ect ed?
22 MR, LOVAX: (bjection to the formof the
23 guesti on.
24 A No, that, I'mnot privy to that, no, sir.
25 Q How long did it take you to eval uate the
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1 Penon test plan?
2 A | don't recall.
3 Q An hour ?
4 A | just said | don't recall.
5 Q Can you tell nme roughly, was it nore than ten
6 hour s?
7 A Less than ten hours.
8 Q Less than ten hours.
9 Had you been asked prior to this litigation
10 to review the test plan, could you have done so0?
11 A Oh, sure. Yes. Yes.
12 Q And you -- it's your belief that you woul d
13 have | ooked at the sane plan and said this isn't
14 sufficient, sonething has to change?
15 A. More than |ikely, yes.
16 Q Did you review the Lugano test reports? Do
17 you know what |'mtal ki ng about there?
18 A | 1ooked at them | did not study themin
19 dept h.
20 Q Okay. Are you aware that a test was
21 performed in Lugano by a nunber of Swedi sh and/ or
22 Italian professors?
23 A " mvaguely aware, yes.
24 Q Ckay. Are you opining at all as to the
25 validity of the Lugano test reports?
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1 A No. The Lugano test did not -- it did not
2 play into ny opinions, sir.
3 Q Ckay. Are you aware of what test plan was
4 used in Lugano?
5 A No.
6 Q What about the validation test that was
7 performed as part of this, as part of the parties'
8 contract?
9 MR, LOVAX: (bjection to the formof the
10 guesti on.
11 Q Are you famliar with what |I'mtal ki ng about ?
12 A Now, are you talking -- are you Lugano or
13 back to U S.?
14 Q | " m aski ng about a validation test. Are you
15 aware that a test was perforned in -- in ltaly, in
16 Ferrara, Italy called the validation test?
17 A | am aware, yes, sSir.
18 Q Okay. Did you review the test protocol used
19 for that test?
20 A |"mnot sure | reviewed it prior to ny
21 report. | know | reviewed it afterward.
22 Q Are you --
23 A |"mpretty sure.
24 Q Are you opining as to the sufficiency of that
25 test?
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1 A If it is -- if it's substantially simlar to
2 the U S. test, ny opinion wll be pretty nuch the sane.
3 Q Do you know if it is or isn't?

4 A "1l have to look and study it line by line.
5 | haven't dug into that. | haven't drilled down into
6 it that deeply.

7 Q You don't plan on testifying, do you, sir,

8 that the validation test perforned in Ferrara, Italy

9 was | nproper, do you?

10 A Again, | haven't -- I've |looked at it. |'ve
11 not studied it in depth. | can't answer your question
12 ri ght now.

13 Q Okay. But sitting here today, that's not an
14 opi nion that you've fornmed?

15 A. Not right now, no.

16 Q Now, in your report, specifically the third
17 report on page 10, you state that you have not -- that
18 you have seen no docunentation of the machine itself,
19 Is that correct, regarding the E-Cat?
20 A Correct.
21 Q Have you seen any as of this date?
22 A. Q her than the -- you know, | rnentioned that
23 picture | saw on the Internet that | couldn't find.
24 And, again, I'm-- |I'mtalking the nmachi ne proper, not
25 necessarily Dr. Penon's report. So with that caveat,
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1 no, | have not seen docunmentation of the machi ne

2 I tsel f.

3 Q Ckay. So are you opining as to the operation
4 of the machine itself, or just sinply Dr. Penon's

5 report?

6 A Bot h.

7 Q Even t hough you' ve seen no test plan of the
8 machine -- or, I'msorry, no docunentation of the

9 machi ne?

10 A Correct, because |'ma boiler expert, |

11 understand boilers. The machine in question is a

12 boiler, so | can nmake -- and | understand

13 t her nodynam cs, so, yes, | can opine.

14 Q As to whet her the E-Cat works?

15 MR LOVAX: (bjection to the formof the

16 questi on.

17 A. Coul d you be nore specific on "works"?

18 Q Are you opining as to whether the E-Cat is
19 capabl e of generating 1 negawatt worth of power?
20 A | am opining on that, yes, sir.
21 Q Even t hough you have not seen any
22 docunent ati on on the machine itsel f?
23 A The docunentation on the nmachi ne may be
24 fraudulent. The other information |I've seen and the
25 analysis |I've done |eads ne to believe that it does not
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1 wor k.
2 Q Ckay. Let ne ask you, you said it may be
3 f raudul ent .
4 What facts or evidence have you been shown to
5 that effect or what do you base that opinion on?
6 A In |l ooking at sonme of the data and so forth,
7 it looks very, very suspicious, the fact that |'ve
8 been -- |'m asked to opine on a heat exchanger that
9 there's -- |'ve seen nothing on.
10 In actuality, in looking at a | ot of
11 Fabi ani's data and | ooking in sonme of the things I've
12 seen, it appears a lot of this data were nmade up.
13 Q kay. We're -- we're going to get to that.
14 But you said you were asked to opinion on a heat
15 exchanger that you've seen nothing on.
16 Did you request any information on the E-Cat
17 unit from counsel ?
18 A | believe | did.
19 Q Did you receive it?
20 A No.
21 Q  Ckay.
22 A. Now, | take that back. | take that back. |
23 did get sonme pictures recently -- a picture.
24 Q O?
25 A Not the machine itself, but the wi ndow on the
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1 front of the building.
2 Q Ckay. And what did that picture show you?
3 A Sir, | don't --
4 -
5 (Deposition Exhibit 10 marked.)
6 - - -
7 Q Who took this photo, sir? And we're going to
8 mark this, I'msorry, as Exhibit 10.
9 Do you have a copy in front of you?
10 A | do.
11 Q May | borrow it, please?
12 A Ch, yeah. |I'msorry. M bad.
13 Q "Il mark that as Exhibit 10.
14 Who took this photo?
15 A. | believe Joe Murray.
16 Q You believe or you know?
17 A. Actual ly, | know, because M. Mirray gave it
18 to counsel and counsel gave it to ne.
19 Q How do you know t hat ?
20 A | was told that by counsel.
21 Q You were told that by counsel.
22 Do you know who took this screenshot or who
23 superi nposed this --
24 A | know exactly -- | know exactly who did it.
25 Q  \Wo?
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1 A Me.
2 Q Okay. Now, it doesn't state on here who took
3 t he phot ogr aph.
4 A Correct.
5 Q Is there a reason --
6 A Because anybody coul d use any canera. Unless
7 sonmebody puts a nanme in their canera, sonebody el se
8 could use it.
9 Q Do you know when it was taken?
10 A | do. | do.
11 Q How do you know when it was taken?
12 A Because there's a date taken right up there
13 in the property on the right-hand side of the page.
14 Q QO her than what's reflected here --
15 A That's the netadata off the JPEG
16 Q Now, if | change the date on ny canera and |
17 take a photograph, wouldn't it reflect the date that ny
18 canmera records onto that inmage?
19 MR, LOVAX: (bjection to the formof the
20 guesti on.
21 A Oh, yeah. But this was taken -- | believe it
22 was taken with an iPhone. So if it was taken with an
23 | Phone, it is going to have the date and tinme that's --
24 that the cell phone systemis producing.
25 Now, with my stand-al one canera, any little
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1 st and- al one canera, yeah, you can change the date and
2 time. A cell phone canera, that's the date and tine
3 that's on the cell phone.
4 Q Ckay. Looking at this, sir, what does this
5 depict?
6 A Al right. That is the front of the -- the
7 sign on the door says J.M, and that is the front of
8 the Doral -- | say front, the main street facing side,
9 not the | oadi ng dock side, of the Doral test facility.
10 Q And how many photographs -- or, |I'msorry,
11 how many wi ndows are there at the J. M facility?
12 A Now, | -- you say "w ndows." Help ne out
13 here. | see -- | see some in the front downstairs,
14 obviously the office area, | see six here, and |
15 believe that's all there are, because there are no
16 w ndows in the backside of the facility.
17 Q Now, | ooking over directly above that appears
18 to be a Cadillac, you see another set of four w ndows?
19 A To the left?
20 Q Yes.
21 A Correct.
22 Q And do you know i f that columm is bl ocking
23 the view of any other additional w ndows?
24 A It may be. |1'mnot sure.
25 Q Do you know if those go to the Doral facility
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1 or not?
2 A Hel p -- can you be nore specific?
3 Q Do you know if those are wi ndows that are
4 part of the Doral |ocation, specifically the -- the
5 facility used by Leonardo Corporation and J.M?
6 A As it stands now, |'mreasonably certain of
7 that. Again, a site visit will confirmor deny.
8 Q Whet her -- whether those belong to that
9 facility or not?
10 A Correct.
11 Q Ckay.
12 A Assuming we're allowed unfettered access to
13 the facility.
14 Q Okay. But you don't know sitting here today?
15 A. | have -- I'mfairly confident, because when
16 | had | ooked at the outside the other day, it | ooked
17 | i ke that was the only set of wi ndows specific to that
18 addr ess.
19 Q Did you rely upon this in formul ating your
20 opi ni on?
21 A No, | did not, because |I just got it
22 recently.
23 Q And what have you relied upon this photograph
24 for?
25 A Well, this -- you know, again, there was --
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Dr. Wng was saying that the heat was di scharged
through this particular window. And, you know, if it
was, in fact, this particular wndow, it's got sone
ki nd of glass or plexiglass -- plexiglass covering on
it that would preclude airflow through it.

Q Now, was the test still ongoing as of
February 17, 20167?

A To ny understanding, it had stopped the day
bef ore.

Q Sir, looking at the bottom of page 10, the
| ast paragraph on the page, it states, the Penon
reports generally (with sone variation) contain certain
data. The author understands that these data were
provided to Industrial Heat as PDF files and not Excel
spreadsheets. The columms are not | abeled as in an
Excel spreadsheet.

What do you nean by that?

A Wel |, an Excel spreadsheet has, you know, A,

B, C Dand so forth over to -- as far to the right as

it goes, and we call them| abels.

Q Can -- can you convert an Excel spreadsheet
to PDF?
A You can.

Q Ckay. Wiy woul d soneone do that?
A. If they didn't -- if they wanted to, say,
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1 send it out to sonebody and they didn't want the
2 contents changed, they would convert it to a PDF for
3 di spl ay purposes and then send it off.
4 Q Ckay. Do you know if that's what was done
5 her e?
6 A | do not know.
7 Q kay. So if M. Penon did not want anyone
8 altering his data, he may have sent it in a PDF,
9 correct?
10 A Yes. That would be -- that would be a good
11 reason to do so.
12 Q Ckay. So the fact that Dr. Penon sent the
13 filein a PDF is not indicative as to whether the
14 results are accurate or not, correct?
15 MR LOVAX: (bjection to the formof the
16 questi on.
17 Q There's not hi ng untoward about sending a
18 report in PDF, is there, sir?
19 A No. No.
20 Q Now, in PDFs, can you identify the colums
21 and see underlying fornmulas or values that may have
22 exi st ed?
23 A. No, not that |I'm aware of.
24 Q kay. Looking -- now, sending it in PDF,
25 that doesn't invalidate the results contained within
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1 the report in and of itself, does it?
2 A My report or Penon's?
3 Q Penon' s.
4 A No. The PDF in itself does not validate.
5 Now, just the form -- let nme nmake it nore precise.
6 The PDF format does not inval- -- itself invalidate.
7 Q kay. Did you ever ask for the Excel form of
8 t hat docunent ?
9 A | did. 1 did.
10 Q Who did you ask?
11 A Probably Pace. | don't know if | asked
12 M. Lomax, because Pace and -- and Bernie for sure.
13 Q Do you know if they ever asked Dr. Penon for
14 an Excel formof that?
15 A. | don't renenber. And, again, during the dep
16 | ast week, M. Pace may or may not have asked himfor
17 it. | -- 1 didn't hear that if he did, but the record
18 wi |l show.
19 Q Do you know if it was ever asked before you
20 prepared this report?
21 A That, | do not know.
22 Q Do you know if you asked M. Pace for it
23 prior to preparing your report?
24 A. | did.
25 Q And what did he tell you?
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1 A He said that they've been trying to get it

2 and they've had no luck, | think was a rough

3 par aphrase, but that's pretty nuch what he said.

4 Q And in that portion of your report, did you
5 rely on any special nethodol ogy or technique to arrive
6 at your conclusions there?

7 A Vell, I'mnoderately good at data anal ysis,
8 so | did look at the data as best | could under the

9 limtations of a PDF.

10 Q Looking, sir, to the fourth paragraph down
11 that starts with, The colum entitled Average Power

12 Supply --

13 A Yeah.

14 Q -- now, you state that this would appear to
15 be the average power supplied to the E-Cat is

16 wat t - hours per hour, which equals watts?

17 A Correct.

18 Q Sonme nont hs, watt-hours per hour equals

19 watts, what does that nean?
20 A Yeah, watt-hours per hour, if you just --
21 because you' ve got watt-hours of the nunerator and
22 hours in the denom nator, the hours are cancel ed,
23 making the unit watts. |It's just a nunerical
24 convention -- or | should say an arithmatic conventi on.
25 Q Ckay. You say sone nonths are in watt-hours
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and others are in kilowatt hours --

A. Correct.

Q -- this difference in units is of no concern?

A Correct.

Q That doesn't bother you at all?

A The units proper, no, no. Because kilo- --
kil owatts and watts are -- you know, it's a thousandths

difference, so | understand what's going on there.

Q An interesting thing occurs starting June
2015. If one takes the nunber in the colum entitled
Supplied Energy Watts Per Day and divides it by 24, one

gets the exact nunber in the average power supply?

A Unh- huh, to five --
Q Wy --
A. -- to five-digit precision.

Q Wiy is that curious, sir?

A. Because, let's see, did | put -- include that
in there? Could |l -- if you have a copy of that, 1'd
like to see it so |l can -- if you don't m nd.

(Deposition Exhibit 11 marked.)

Q Sir, I wll show you and mark as Exhibit 11 a

Page 199

copy of the E-Cat MM Energy Plant in Mam Energy

Mul ti pl e Eval uati on Final Report.
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1 So since you say starting in June, let's |ook
2 at July 2015.
3 A Ckay.
4 Q Specifically, why not, we'll choose
5 | ndependence Day, July 4, 2015.
6 A Good day.
7 Q Looking at that, sir, why is it curious to
8 you or an interesting thing that if you divide the
9 nunber that's been given for supplied energy watts per
10 day by 24, that you get that nunber?
11 A If you ook at all -- all the nunbers in
12 supplied energy are rounded to the nearest thousandth.
13 Q Do you know if -- do you know if the
14 equi pment used to nmeasure that nmeasured in kilowatts
15 and watts?
16 A | don't recall seeing it, so | don't know.
17 Q You don't know what equi prent was used to
18 measure the energy supplied?
19 A No.
20 Q Okay. So you're not opining as to whet her
21 t he equi pnent was accurate or not with respect to the
22 ener gy supplied?
23 A No.
24 Q Ckay. So looking at July 4th, it says
25 200, 000 watts per day.
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1 A Ri ght.
2 Q Now, correct ne if |I'mwong, but that would
3 be 200 kil owatts per day?
4 A You are correct.
5 Q kay. So if we had 200 kilowatts per day or
6 200, 000 watts per day, you divide that by 24, which
7 woul d gi ve you the average hourly supply, correct?
8 A 8333.3 or use a thousandth and nove it over
9 three pl aces, yeah.
10 Q Wiy is that curious?
11 A It's curious because in |ooking at a nunber
12 that's rounded to thousandths, and then over in the
13 colum before, you go to five-digits precision, that
14 just strikes ne as curious and odd. | would think the
15 nunbers, the energy supplied would be nore of a random
16 nature. As an exanple, 200,038, 206,015, just to cite
17 two nunmbers, in which case, then, dividing that by 24
18 woul d come up with a sonewhat different nunber.
19 | just find it odd to see all these zeros and
20 then divide those by 24 to get that exact nunber in the
21 colum imedi ately to the left.
22 Q Ckay. You're not saying dividing the
23 suppl i ed energy by 24 was inproper, are you?
24 A Wll, | just -- if you' re |looking at, you
25 know, on an hourly basis versus by 24, it's just a nath
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1 cal cul ation. Inproper or not, it's just a division
2 probl em
3 Q kay. And you were in M. Penon's
4 deposition. D d you hear his explanation for the
5 rounded nunbers?
6 A Wth -- with all of the goings on with the
7 interpreter and stuff, it -- | didn't have as good a
8 conprehension as | would have |iked. Sorry about that.
9 Q So -- so if he rounded to the nearest
10 kilowatt, right?
11 A If that's --
12 Q |"msorry, that's in yours, but if he rounded
13 up to the next kilowatt --
14 A | do kind of renenber him saying that, yeah.
15 Q -- then that would explain why you have a
16 nunber such as 200, 000, would it not?
17 A Yeah, it woul d.
18 Q Okay. Now, you say that it is interesting.
19 That doesn't invalidate his report, does it?
20 A Not -- not stand-alone. But it just -- you
21 know, in having analyzed a | ot of data over ny career,
22 it's usually not this clean and pretty, if you will.
23 Wen | say "clean and pretty,"” all these nice zeros.
24 You know, the steam pressure is the sane, the output is
25 t he sanme, for the nost part.
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1 The data I"'mnormally seeing is a lot --

2 what's the word | want? | don't want to say dirtier,

3 but |ess refined, | guess, mght be a better word.

4 Ckay.

5 Q Do you know whether this test was designed to
6 neasure the specifics and for exactness or whether it

7 was designed to determ ne whether the device, the E-Cat
8 device satisfied the contractual requirenents?

9 MR, LOVAX: (bjection to the formof the

10 guesti on.

11 A. Qovi ously, you know, I"'mnot -- |'ve said |I'm
12 not dealing with the contractual issues. But were |

13 doing this test, | would try to be as accurate and

14 specific as | can.

15 Consi dering, again, our disagreenent aside,
16 If this technology is valid and it works, the potentia
17 I nport for the human race is pretty big. So were |

18 doing it with those kind of stakes riding on it, |

19 woul d be as precise as | absolutely could and not round
20 stuff. I1'dlet it -- you know, what it is is what it
21 is and that's what 1'd wite down in the report.
22 Q Is it easy to determ ne the anmount of thermnal
23 ener gy being produced by a power plant?
24 A Yeah. | nean, it takes work. You've got to
25 have instrunentation and so forth. Wen you say
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"easy," you know, to ny standpoint it's easy, yeah.

Q And how do you do that?

A You put in steamflow neters, tenperature --
you know, steam pressure, steamtenperature. You put
in the proper instrunmentation for the job.

Q Vell, specifically, steamflow neter you
sai d, steam tenperature?

A Yep. Steam pressure.

Q What el se?

A That's just a fewof them If -- if | were
going to do a test like this, |I'd probably use
sonething like the -- did | nention the ASME
performance test code as a backbone and then I'd go
fromthere to start nodifying ny test based on what we
have conpared to what the -- you know, the code is
desi gned for big steam generating units.

Q Is that the only way, or is it the best way?

A It's certainly not the only way, but it's an
I ndustry standard way that's pretty well recognized
across the country.

And as | nentioned, you know, for sonething
of this potential inport, I would want -- | woul d want
t he absol ute nost rigorous test | could use.

Q And, again, you -- you had been inforned that
I ndustrial Heat agreed to the test plan provided by
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1 M. Penon?
2 MR, LOVAX: (bjection to the formof the
3 gquesti on.
4 Q Am | correct that you had been infornmed of
5 t hat ?
6 A l"msorry, | got crossed up on the objection.
7 Q You know what, |'lI|l conme back to it.
8 Specifically, sir, with respect to what you
9 found interesting, the five-digit precision of the
10 average power supply per hour, did you apply any
11 speci al met hodol ogy or techni que or otherw se to cone
12 to that concl usion?
13 A No. And let ne clarify, those -- the
14 five-digit precision you just nentioned, that's what --
15 this is what | would be nore likely to see on a test
16 report. And then when you multiply that by 24, it wll
17 conme out to sonething.
18 Now, you know, if Dr. Penon says he did that,
19 multiplied by 24 and then rounded, |'Ill stand
20 correct ed.
21 But if it was nme, again, since we're doing
22 this in Excel, why round? It takes a special round
23 function to do that, which is just an extra step. 1'd
24 just let the nunbers be what they may. And then when
25 it's all rolled up, maybe then you could, you know,
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1 round it up or down then. But for each of these, 1'd
2 just | eave them you know, whatever tinmes 24 and cal
3 It a day.
4 Q But, again, that's -- that's how you would do
5 it, right, sir?
6 A Yes. Yeah.
7 Q But because it was rounded by Engi neer Penon,
8 does that invalidate his test?
9 MR, LOVAX: (bjection to the formof the
10 guesti on.
11 A It -- it does not. And that stand-al one does
12 not invalidate it, per se. Again, to ne, it just
13 | ooked curious and | conmmented on it.
14 Q WAs t here any special nethodol ogy, technique
15 or theory that you've applied to cone to that
16 conclusion that it was a curious anonmaly, if you wll?
17 MR, LOVAX: (bjection to the formof the
18 guesti on.
19 A Havi ng done a fair anount of data anal ysis,
20 again, just, you know, what we tal ked about at |ength
21 earlier, ny procedure is to let the nunbers fall where
22 t hey may.
23 Q kay. So -- and that's what you relied upon
24 I n making that --
25 A. That would -- ny nethodol ogy was ny
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1 experience in data anal ysis.
2 Q Now, | ooking at the next paragraph that
3 starts with, The colum entitled supplied energy, this
4 Is apparently the daily energy supplied to the E-Cat.
5 | f one takes the values in average power supply colum
6 and nultiplies by 24, one obtains the al nost exact
7 val ue in the supplied energy watts per day.

8 Here is the problem Instead of a val ue of
9 24 -- I'msorry, 247,000, this colum on February 6,
10 t he aut hor woul d expect to see a cal cul ati on here that

11 woul d not result in each entry in a rounded nunber.

12 The report does not explain the cal cul ation or

13 estimation that Penon nmade to arrive at the reported
14 nunber .

15 Additionally, this is inconsistent wth the
16 Fl ori da Power & Light records, which cast further doubt
17 on the data in Penon's report.

18 "1l just start one step at a tine. The

19 first part, is that what we've just been discussing,

20 the same issue that you do not believe that Penon

21 shoul d have rounded his nunbers for the supplied

22 energy?

23 A Correct.

24 Q You're not saying that there's a problemwth
25 the fact that if you nultiply the average power supply
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1 watts per hour by 24, that it equals or nearly equals
2 the supplied energy?

3 A What it -- what it looks Iike to me is in

4 | ooki ng at these nunbers, you know, you've got per day,
5 per hour, you take each of these nunbers and call them
6 what, the supplied energy watt-hours per day, that

7 colum divided by 24, and you get the exact nunber in
8 the colum just to the left, | find that curious,

9 that's what |'m sayi ng.

10 Q Wait. You -- okay. Let's --

11 A | stepped on you. I'msorry. Let ne -- ny
12 bad.

13 | would -- | would nore expect to see you

14 take a five-digit nunber here in the average power

15 supply and -- whatever that mght be, if you nultiply
16 it by 24, then you're going to get a -- you know, a

17 nunber over here that's not into the thousandths. Now,
18 | understand that Penon rounded them okay, but --

19 Q Hold on. I'mgoing to interrupt you for a
20 second.
21 A Sure. Yes, sir.
22 Q So you're saying that they -- that you woul d
23 have preferred if he took the average power supply,
24 multiplied it by 247
25 A. Yeah, that would -- yeah, that would be ny
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preference. And then --
Q How do you -- how do you cone to your average
power supply? How do you get that nunber?
A |"ve not been told that, per se. All right.

Agai n, maki ng an assunption on what | know about

machi nery and so forth is they take whatever netering
t hey were using and when -- you know, at a certain
24-hour clock period, either the data |ogger wll say
It used this nuch or you do a subtraction, tinme period
A mnus tinme period B.

Q Okay. So you would take the total anount
supplied for the day --

A Uh- huh.

Q -- and divide it by 247

A. You could do it that way.

Q kay. And so that -- that's actually, in
fact, what was done here, right?

MR. LOVAX: (bjection to the formof the
guesti on.

A It -- it appears that way, yes.

Q kay. And so you woul d expect that if you' ve
taken the supplied energy watts per day, divide that by
24 to get your average power supply, if you then
multiply that average power supply by 24, you should

result in the sanme nunber as you began with, right?
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1 A Sure. You're going back and forth doing
2 nunbers, yeah.
3 Q Precisely. Gkay. Now, you state that,
4 additionally, this is inconsistent with the Florida
5 Power & Light records, which cast further doubt on the
6 data in Penon's report.
7 How is it inconsistent?
8 A. What |'ve seen on the records -- and, again,
9 | did not do a huge study on Florida Power & Light.
10 M. Mirray did, you know, a | ot nore of an extensive
11 study on that than I did, just |I guess | should have
12 maybe referred to his report, but what -- you know, he
13 showed what he considered to be sone anonalies between
14 FP&L's data and M. Penon's data.
15 Q Ckay. So the only information that you've
16 reviewed with respect to that opinion that it was
17 I nconsi stent was FP&L records was the reports prepared
18 by M. Mirray?
19 A Murray, yeah.
20 Q kay. Going down two paragraphs fromthat to
21 t he paragraph starting with -- well, actually, hold on.
22 Before we | eave that | ast paragraph, you
23 didn't create your own charts or conparison, did you,
24 bet ween the FP&L records and the MG supply recorded by
25 Engi neer Penon?
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1 A. No, sir.
2 Q Are you aware of M. Mirray's background,
3 educat i onal background?
4 A Sonmewhat, yeah, |'ve read sone about it. He
5 was a P -- you know, a Ph.D. candidate. | think he was
6 pretty nmuch all but dissertation, | believe.
7 Q kay. Do you know if he was ever involved
8 with Industrial Heat in any manner, or was he an
9 | ndependent expert by hinsel f?
10 A Well, he's been both. He was an enpl oyee of
11 | ndustrial Heat, and now | believe he's consulting with
12 t hem
13 Q Okay. So he's not an i ndependent expert, is
14 he?
15 A No. He --
16 MR, LOVAX: (bjection to the formof the
17 gquesti on.
18 Q From what you under st and?
19 A Well, he -- well, he was an in-house enpl oyee
20 doing an analysis. So fromthe classic definition of
21 an i ndependent consultant, no.
22 Q Do you know what met hodol ogy or techni que
23 that he used in performng his conparison?
24 A | saw all the -- in that one report, | saw
25 the code that he wote and so forth and | | ooked at it
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1 and t hought, good job, Joe.
2 Q You saw the code that he wote?
3 A There was in one of the appendi xes -- at the
4 body of his -- and this may be work product because it
5 was | abel ed - -
6 THE W TNESS: Should | stop?
7 Q Vell, did you rely upon it in conmng to your
8 conclusion that it was inconsistent wth Florida Power
9 & Light?
10 A | -- | based ny comment upon M. Mirray's
11 concerns with the discrepancy. |[I'll leave it at that.
12 Q kay. And did you base your comment upon the
13 code that he wote that you agreed with?
14 A | -- | saw the code, | |ooked at it, and I
15 did not analyze it any further. That woul d have taken
16 alot of tinme todigintoit.
17 Q Well, you just said you said, good job, Joe.
18 A Wel |, because it |ooked like a pretty --
19 yeah, it was a -- all right, alittle bit of a snarky
20 comrent, but it |ooked like a very thorough anal ysis.
21 Q But you didn't analyze it to --
22 A. | didn't go over it line by line. | did
23 not go --
24 THE REPORTER: You're talking on top each
25 ot her.
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THE W TNESS: Sorry.
THE REPORTER: Ckay. But you didn't
BY MR ANNESSER:

But you did not analyze it?

So you don't know if it is accurate

> O > O

Not by my own i ndependent anal ysis.

Q Now, sir, | ooking down to the paragraph |

referenced before this, it starts with, The col umm

entitled effective fl owed wat er.

A. Yes.

Q To begin, it states, The pictures of their
flow water neter shows that it reads in nmeters cubed or
cubic neters. This author wonders if the data | ogger
converted cubic neters to kilograns or is done in the

spreadsheet -- or is it done in the spreadsheet.

Sorry.
What do you nean by that?

A. Well, cubic neters is a volume neasurenment.

Kilograns is a nass neasurenent. Now, under standard

conditions, if | understand the netric system

correctly, a kilogram-- a cubic centinmeter of water

may be a gram

Agai n, don't quote ne on that because, you

know, | know the English system not the netri

| did not go intoit line by line, no, sir.

Page 213

or not?

c system
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1 But there are sone small conversions for

2 tenperature and pressure that will -- even though water
3 Is inconpressible, it wll expand and contract a little
4 bit due to heat. So there's a little bit of a

5 correction there. | was just wondering out loud if

6 that -- if that had been done.

7 Q And you say, this author has the sanme concern
8 wWth respect -- I'msorry -- in this colum as wth the
9 colum entitled supplied energy watts per day regarding
10 the cell contents seeing the rounded nunber.

11 A Correct.

12 Q W' ve di scussed that.

13 Does the fact that the nunber was rounded

14 i nval i date the report?

15 MR LOVAX: (bjection to the formof the

16 questi on.

17 A Again, the fact -- that fact by and of itself
18 does not. | just -- it -- | would rather see |ots of
19 nunbers rather than |ots of zeros.
20 Q Preferred nethodol ogy, that's your preferred
21 nmet hodol ogy?
22 A Yes.
23 Q So in this paragraph, you're -- you're just
24 expressing the opinion that you don't see why he
25 rounded it, not necessarily that rounding invalidates
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the final, correct?

MR, LOVAX: (bjection to the formof the

gquesti on.
A Correct. Yeah, the rounding may have, may
not have affected it, it just -- it nakes it a little

harder. Wthout -- when you're |ooking at a PDF |ike
this as opposed to the spreadsheet with the formnul as
where you can | ook at each cell and | ook at the
formula, it makes it harder for sonmebody comng in
after the fact to try, okay, what was he doi ng, what
was he thinking here.

Q Okay. The next paragraph down that begins
with, The columm entitled reduced flowed water.

A Ri ght .

Q And you discuss that Dr. Penon has reduced
the flow by 10 percent.

A Correct.

Q And your concern, again, is that there's a

rounded nunber in this colum?

A Yes. It's kind of a standing concern on the
nunbers.
Q | f you take one rounded nunber and reduce it

by 10 percent, it's going to be rounded, right?
A No. No. Because if | round -- if | take
35,402 and round it up to 36,000 and divide it, it's a
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1 different nunbers, so that's where you start getting

2 into round-off errors and things |ike that. So, no,

3 they don't cone out clean that way.

4 Q I f you take a rounded nunber, sir, say

5 100, 000, and you reduce it by 10 percent --

6 A It's 90, 000.

7 Q -- it's a rounded nunber?

8 A. But if you take 103,000 and round it down to
9 100, 000, 90 percent of 103- is a different nunber,

10 because a rounded nunber is not the sane nunber as a
11 nunber. 103,000 and 100,000 are not different -- I'm
12 sorry, are not the sanme. My bad. So the 90 percent of
13 103 and 100 are different nunbers.

14 Q Okay. But you're tal king about a roundi ng of
15 what, 3, 0007?

16 A |"mjust pulling a couple nunbers out of the
17 air just to illustrate ny point.

18 Q But, again, it's just that -- it's the sane
19 poi nt that you nade before, correct, in terns of you
20 woul d not have rounded?
21 A | woul d not have rounded.
22 Q Okay. But the rounding itself does not
23 I nval i date the finding, correct?
24 MR, LOVAX: (bjection to the formof the
25 guesti on.
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1 A Not standing by itself.

2 MR, ANNESSER: What's your objection, Chris?
3 MR LOVAX: Invalidate the findings of what,
4 the entire report? This specific --

5 MR. ANNESSER I nvalidate the neasurenents
6 for the findings in his report.

7 BY MR ANNESSER:

8 Q D d you understand the question?

9 A If you would repeat it again for ne, | was
10 getting a drink.

11 Q The fact that Engi neer Penon used rounded
12 nunbers, that standing al one does not invalidate the
13 findings of this report?

14 A And | believe ny --

15 MR LOVAX: (bjection to the formof the

16 guesti on agai n.

17 MR. ANNESSER: That's fi ne.

18 MR. LOVAX: Go ahead and answer.

19 A Again, and I'll restate, standing by itself,
20 it does not invalidate the report. But it does not
21 give me a warm fuzzy feeling about what his
22 nmet hodol ogy may have been.
23 Q kay. Did you apply any specific
24 met hodol ogy, theory or technique to cone to that
25 concl usi on?
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1 MR LOVAX: (bjection to the formof the

2 questi on.

3 A 40 years of being an engi neer and doing lots
4 of data anal ysis.

5 Q Okay. Now, were you aware, sir, that, in

6 fact, Engi neer Penon, in his test plan, indicated that
7 he woul d apply a 10 percent reduction to the water flow
8 cal cul ati on?

9 A "' maware of that, yes, he did.

10 Q And, in fact, that 10 percent reduction woul d
11 result in a lower COP, would it not --

12 MR, LOVAX: (bjection to the formof the

13 guesti on.

14 Q -- based on the way the test was set up?

15 MR LOVAX: (bjection to the formof the

16 questi on.

17 A It would result in a | ower cal culation of the
18 COP, which is not the proper neasurenent to use for

19 this type of machi ne.
20 MR, ANNESSER: Whiat's your objection on this
21 one?
22 MR, LOVAX: You're asking -- | don't think
23 you' ve laid a foundation about his way of determ ning
24 how to cal culate the COP for this test.
25 MR, ANNESSER:  kay.
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1 BY MR ANNESSER
2 Q So applying -- or calculating the COP, which
3 | understand you don't believe is the proper technique
4 for performng this test, but if COP was going to be
5 used, the 10 percent reduction would result in a | owner
6 cal cul ated COP
7 A It would result in a | ower cal cul ated nunber
8 called COP. And | use -- and | use -- let ne enphasize
9 call ed, because, again, I'mjust going to throw in kind
10 of a standing caveat, if | nmay, about ny total
11 objection to the use of COP as a proper neasuring
12 yardstick or netric, if you will, for this type of a
13 machi ne.
14 Q Did you apply any net hodol ogy, techni que or
15 theory in comng to your conclusion that -- I'msorry.
16 No. Let nme -- let nme back off that for one second.
17 "' mgoing to cone back to that question.
18 Sir, looking at the first paragraph on page
19 12, at the end of the paragraph, seeing a nunber in
20 each cell as opposed to seeing a formula was an issue
21 of concern for you.
22 A. Were are we? | |ost where you were. |I'm
23 sorry.
24 Q The first paragraph on page 12. This author
25 has the sanme concern with this colum as with the

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 220 of
427
CONFIDENTIAL

Page 220
1 Supplied Energy colum regarding the cell contents, for
2 exanpl e, seeing a nunber in each cell as opposed to
3 seeing a formul a.
4 A CGotcha. Ckay.
5 Q Do you know if a formula was used --
6 MR, LOVAX: (bjection to the formof the
7 guesti on.
8 Q -- by Dr. Penon?
9 A For what ?
10 Q In populating that -- this colum, in
11 popul ati ng the Effective Fl owed Water col um.
12 A It would --
13 Q O I'msorry. | apologize. It's the Reduced
14 Fl oned Water col um.
15 A. kay. If it's -- if he's reduced it by 10
16 percent, then the -- | would expect to see a fornula
17 down -- and, again, this is a PDF, so you can't see
18 formulas. Wre it a spreadsheet, | would -- let's go
19 to the very top -- oh, let's go to July 4th. Al
20 right. Just -- yeah.
21 So you take 36 -- in the colum -- | w sh
22 t hese were nunbered, but let's just go effective versus
23 reduced, reduced, you'd have sonething -- a statenent
24 equal s, cell, whatever tines .9. That's what | would
25 expect to see in this reduced col um.
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1 Q Do you know if Dr. Penon did that or not?

2 A | do not, because | don't have his

3 spr eadsheet .

4 Q kay. So you're not saying he did it wong,

5 you' re just saying you don't know?

6 A Correct. Yeah. | nean, you know, the

7 nunbers between the two of themare -- they appear to

8 mat ch up.

9 Q Ckay. The next paragraph on page 12 says,
10 The colum entitled steamT mn -- is that m ni nun®?
11 A Yeah, that should have been a sub --

12 Q -- is the neasured tenperature of the fluid
13 | eaving the E-Cat (this author has used fluid instead
14 of steamintentionally. This will be discussed |ater
15 in the report). W'Il get to that. But it says, The
16 nunbers thensel ves are unremarkable. Wat they

17 actually represent is a different matter.

18 What do they represent, sir?

19 A Wel |, they suppose- -- they're alleged to

20 represent the alleged steam | eaving the E-Cat.

21 Q Okay. What facts or evidence have you seen
22 t hat underm nes those neasurenents?

23 A Al right. 1'mglad you asked that question.
24 Again, that is a nunber, all right. W're |ooking at a
25 nunber here. And, again, that would be reported as a
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1 nunber. And |'m-- again, just for the sake of
2 di scussion, let's assune this is the average nunber for
3 the day so we don't have to, you know, go through al
4 t hat ot her about the math and so forth.
5 But I'mfirmy convinced that the -- well,
6 nunber one, the way | understand and the way I'mfirmy
7 convinced the boiler portion of the E-Cat, there was no
8 superheater, so there could be no superheat |eaving the
9 steam Because if the tenperature was actually
10 at nospheric, the steamtenperature should be 100
11 degr ees.
12 Q kay. Hold on. If the tenperature was
13 at nospheric, the steam --
14 A If the pressure. Did |l say -- ny bad. |If
15 the pressure was atnospheric, anbient tenp- -- anbient
16 pressure, this steamtenperature should be 100.
17 Q Coul d not be heated beyond 1007
18 A Not w thout a superheater.
19 Q What's the superheater?
20 A As | nentioned, it's a separate device that
21 is external to the boiler proper, not necessarily the
22 whol e box, but is external that heats the steam above
23 the saturation tenperature.
24 Q How does it heat the steam above the
25 saturation tenp- --
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1 A Sonme heat source. Usually it's a separate
2 set of tubes that get radiant or convective heat from
3 the flane.

4 Q But you don't know and you haven't seen

5 speci fications on how the E-Cat works?

6 A |'ve seen pictures of the exterior of it, and
7 | know enough about boilers to know there's no

8 superheater in the E-Cat, sir.

9 Q How do you know t hat ?

10 A What did | just -- not being argunentative,
11 what did | just say? | know boilers. 1'ma boiler

12 expert.

13 Q Is this a boiler, sir?

14 A Yeah, it's a boiler.

15 Q You haven't seen docunents regarding the

16 conponents of the E-Cat, but you' ve declared it's a
17 boi | er.

18 What do you base that on?

19 A If he's claimng to nake steam it's a
20 boi |l er, period.
21 Q So anything that gets hot enough to evaporate
22 water is a boiler?
23 A Say agai n.
24 Q Anyt hing that gets hot enough to evaporate
25 water is a boiler?
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1 A No. An open pan of water is not a boiler.

2 It boils water; it is not a boiler. A boiler has a

3 cl osed vessel to generate steam or hot water.

4 So the E-Cat as a whole is a boiler. The

5 E- Cat nodul e may not be, but the blue boxes that it's
6 sitting inis a boiler.

7 Q And do you know if there's a progression of
8 the steamas it |leaves the E-Cat so that they're -- so
9 that the steam coul d be heated on the way out of the
10 E-Cat? |Is that a possibility?

11 A It's a renpte. Based on what |'ve seen,

12 there's no neans to do that.

13 Q But, again, you haven't seen any draw ngs of
14 the inside of the plant, have you?

15 A No.

16 Q kay. You haven't seen the inside of the

17 pl ant ?

18 A Well, again, what |'ve seen of the pictures,
19 |'ve seen of the boiler, there's no superheater.
20 Q And that's, again, just sonething that heats
21 up the steamfor -- right?
22 A. Above the saturation tenperature, yes, sir.
23 Q Wiy is it that the E-Cat itself couldn't heat
24 the water above the saturation tenperature?
25 A. It's physically inpossible to do so.
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1 Q Wiy is that?
2 A It's just physically inpossible. It can't
3 happen. It's the |aws of physics. They're enperical,
4 not theoretical.
5 Q How do you explain the tenperature
6 nmeasurenents that are indicated in M. Penon's report
7 of 103 -- 102 to 104 on nost occasions in that event?
8 A All right. | see nunbers on a page. So
9 expl anation, there could be heaters near the
10 t hernocoupl es that are buried under the insulation.
11 Q |"msorry, there could be --
12 A Heaters, I'msorry, strip electric heaters.
13 There could be a box between the thernocouple and the
14 conputer that allows sonebody to bias the signal from
15 the thernocouple to the conputer, or the nunbers are
16 just made up and stuck on a page.
17 Q O they could be legitimte?
18 A No, they cannot.
19 Q Based on what? Based on what facts, sir?
20 A What | just --
21 Q Because you do not believe that there was a
22 way to heat the steam beyond --
23 A. [t's -- no. It's not that | do not believe,
24 | know for a fact there was no superheater on that
25 machi ne.
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1 Q How do you know that for a fact?
2 A |"ma boiler expert. | do boilers. 1've
3 | ooked at it. |1've |ooked at the photos and the
4 vi deos. There's no superheater, sir.
5 Q How do you know t hat ?
6 A Asked and answer ed.
7 Q You're not going to tell ne?
8 A | just did.
9 Q | don't think you did.
10 A Wll, then, we agree to disagree.
11 Q What net hodol ogy did you use to cone to that
12 concl usi on?
13 A 40 years of being a power plant engineer, a
14 stationary engineer's |icense, a couple engineering
15 degrees, P.E. licenses. Oher than that, not nuch.
16 Q And you don't know what exists inside of
17 t hose bl ue boxes that you refer to?
18 A | don't, but actually it's not that rel evant
19 to nmy determ nation of why this nmachine is bogus.
20 Q kay. Wiy -- why is it that there couldn't
21 have been a superheater within those boxes?
22 A. Because you can't have steamin the box and
23 it's not -- and it's superheat ed.
24 Q Why not ?
25 A. There's no external way to heat it.
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1 Q How do you know?
2 A How do | know?
3 Q You said that there could be external --
4 A You have to have an external heat source to
5 superheat it.
6 Q You said there could be heater strips by the
7 t her nocoupl e.
8 A This is on the outside pipe, not inside the
9 -- this is on the outside where the -- where the
10 tenperature was neasured. | should have been nore
11 specific. M bad. | apol ogize.
12 Were the thernocouples were inserted to the
13 outl et pipe, there could have been strip heaters around
14 t hose.
15 Q Do you have any evi dence what soever that
16 t here was?
17 A | have no evidence that there wasn't.
18 Q So you can't draw a concl usi on one way or
19 anot her as to whether that was the case or not?
20 A Not right now And I'mreally -- | would
21 really like to see that steam pi pe between the Cat box
22 and the black box to take a ook at it both inside and
23 outside. So | hope it's there later in the week.
24 Q Now -- okay. So | think -- | think you said,
25 and | don't nean to bel abor the point, but other than
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1 your 40 years of experience in the field, you didn't

2 apply any ot her nethodol ogy or theory or technique to
3 determ ne that there was no superheater or that the

4 steam coul d not achi eve | evel s above a hundred degrees
5 C?

6 MR, LOVAX: (bjection to the formof the

7 guesti on.

8 MR, ANNESSER. What's the objection?

9 MR LOVAX: It's very conpound and broad and
10 vague.

11 BY MR ANNESSER

12 Q Did you understand the question, sir?

13 A Not really.

14 Q Okay. Then let ne repeat it.

15 A Pl ease.

16 Q O her than your 40 years' experience, sir,
17 was there any technique that you used to determ ne that
18 there was no superheater or any other nethod of

19 allow ng the steamto reach the tenperature above a
20 hundred degrees C?
21 A The | aws of thernodynam cs and boil er
22 construction.
23 Q And what are those | aws?
24 A Well, again, | think I've nentioned nmultiple
25 times al ready, when you have liquid and vapor in the
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1 confines of a pressure vessel, the steamand water w ||
2 both be at saturation tenperature. You cannot
3 superheat. It's not possible, sir.
4 Q So you can never have -- okay. Well, let ne
5 ask you this: Can water in its liquid form okay, not
6 steamform but liquid form ever exceed 100 degrees C
7 at -- at atnospheric pressure?
8 A Vll, let's assune that atnospheric pressure
9 Is sea level; okay? Let's agree to that first, because
10 it's very, very --
11 Q We can agree on that.
12 A -- very tenperature dependent.
13 Water at that pressure will exist at 100 C
14 It's saturated water.
15 Q And if it's heated beyond that point?
16 A It will convert to steam at the sane
17 tenperature and pressure. It will convert to saturated
18 steamif nore heat is added.
19 Q Okay. So if nore heat is added, it converts
20 to saturated steanf?
21 A Yes, sir. And let ne -- and the reason --
22 and this gets back to, you were asking ne earlier about
23 nmy generic description of thernodynam cs and so forth.
24 And this discussion we're having goes back to the
25 figure on page 8 that | ooks kind of like a done with a
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1 bunch of lines onit, that is -- what | was trying to
2 do here is give people that are not engineers a
3 graphi cal depiction of what's going on so that they
4 could actually see on the diagramwhat's physically
5 happening rather than try to describe all this in
6 wor ds.
7 Q Now, sir, specifically with respect to that
8 second paragraph on page 12, you see where it says
9 steam T m ni mum right?
10 A | do, yes.
11 Q Do you have any problemw th Dr. Penon's use
12 of the m ninmumtenperature of the steamduring the tine
13 peri od?
14 A. Vel l, you know, yeah, the use of the word
15 "steant bothers ne because | don't think there was any.
16 But as far as "T mn," | can live with that. "Steam"
17 no.
18 Q | believe you had testified earlier that with
19 respect to one of the projects you worked on where you
20 were transferring steam| believe across a river --
21 A Yeah, OSU.
22 Q Yeah, at OSU, you had testified, | believe,
23 If I'"mnot m staken, that the steam was 558 degrees
24 Fahr enhei t ?
25 A. That sounds about right, yeah.
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1 Q Ckay. How did the steam get that high?

2 A We superheated it. W had a separate

3 superheat in the boiler, so we had a boiler and then a
4 separate set of superheater tubes to superheat it.

5 Q So if the E-Cat had separate chanbers for its
6 heati ng, could that have acconplished a superheated

7 steam 1in your opinion?

8 A. Not with the construction | saw of the E-Cat,
9 no. Now, if we can get in one and take it apart, then
10 | -- you know, then you may force nme to change ny

11 testinony. But until | see that, |I'mnot changing it.
12 Q kay. So until you -- you see the inside,
13 you're not willing to make any assunpti on whet her that
14 coul d exist or not?

15 A Correct. And let me -- let nme further anend
16 -- let nme anend ny statenent, if I will, to see it in
17 the condition that it was during the test, not that it
18 necessarily may be now, because there's been a year

19 I nterval between the test termnation and -- about a
20 year interval -- over a year interval, | don't know
21 what's happened. You know, those -- all the things
22 coul d be changed.
23 Q But, again, you never requested any di agrans
24 or drawi ngs of what these units |ook |ike?
25 A. | can't say that | did or did not. |
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1 probably did knowing ne, but I can't say with 100
2 percent certainty.
3 Q Don't you think it would have been prudent
4 to -- before formulating that opinion, to know what --
5 or how the devi ce operated?
6 A Vell, I may have asked, and if nothing is
7 forthcomng fromplaintiffs, then | can ask all | want.
8 Q Well, do you knowif -- do you know if the
9 def endants or counsel has that information?
10 MR, LOVAX: (bjection to the formof the
11 guesti on.
12 A They have not -- | -- | wll just -- | wll
13 say that | have asked for it, because | know nyself
14 wel | enough when | do this, and the answer was no, we
15 don't have that.
16 Q Can you think of any reason why they woul dn't
17 have provided it to you?
18 A You woul d not have provided it to them
19 Q kay. So sitting here today, if we had
20 provided it to themand they didn't provide it to you,
21 can you think of any reason why that m ght be?
22 MR, LOVAX: (bjection to the formof the
23 guesti on.
24 A Yeah, they -- they either -- they forgot it
25 or they don't want to.

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 233 of
427
CONFIDENTIAL

Page 233
1 Q M ght be.
2 Nunmber 9 on my list is steam pressure, which
3 Is the third paragraph down on page 12.
4 A Uh- huh.
5 Q You state, The nunbers thensel ves are
6 unremar kabl e. What they actually represent is a
7 different matter. Every cell under steam pressure is
8 zero in the entire spreadsheet.
9 What does that represent, sir?
10 A | understand it to be the outlet steam --
11 again, outlet so-called steampressure of the E-Cat.
12 Q Okay. And you say what it represents is a
13 different matter.
14 What does it represent?
15 A. It represents steam which | don't believe is
16 present.
17 Q Ckay. So that statenent goes directly to
18 your belief that there was no steam present?
19 A Correct.
20 Q Okay. The next paragraph says, the steam
21 pressure in the steam pressure colum is uniformy
22 reported as 0.0 bar. 0.0 bar is 0.0 atnosphere --
23 at nospheres absolute. And then you go on and say, if
24 the ERV neant 1 atnosphere, the colum shoul d have been
25 | abel ed 1 bar.
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1 So your -- just so | understand, your
2 objection to that particular colum is that he did not
3 state 1 bar or that it was atnospheric as supposed to
4 absol ut e?
5 A Correct. Because if it was absol ute,
6 obviously we can't have steam So this is probably
7 just an innocent typo, truth be told.
8 Q Ckay. Now, you state that -- and so that
9 typo doesn't invalidate the report, does it?
10 MR, LOVAX: (bjection to the formof the
11 guesti on.
12 A Standi ng -- stand al one, no. Now, again, if
13 he neant that it was steam pressure and absol ute bar,
14 yeah, that's a big problem
15 Q You were at his deposition.
16 Did he indicate one way or another?
17 A | don't recall. Again, wth the -- all the
18 goings-on with the translator, sonetines it was hard to
19 keep focused on what he was sayi ng.
20 Q Now, you state here, another very serious
21 data anomaly is the steamtenperatures are al nost all
22 reported as being over 100 degrees C. The saturation
23 tenperature of water at atnospheric pressure is 100
24 degrees C.
25 s that what we just discussed? |Is that --
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1 A. Yes, sir, it is.

2 Q kay. There's nothing different there?

3 A No.

4 Q So your testinony would be the sane as what
5 we just discussed with respect to the steamtenperature
6 above 100 degrees C?

7 A Yeah.

8 Q The next paragraph refers to the colum

9 entitled Produced Energy.

10 And the first thing that you note here is

11 that the colums contain cells as opposed to fornul as,
12 correct?

13 A Yes, nunbers as opposed to formulas, correct.
14 Q Okay. And, again, you don't know whet her

15 Penon, Dr. Penon, used a formula or if he just put in
16 nunber s?

17 A And, again, | don't know, correct.

18 Q Okay. The next paragraph says, The produced
19 ener gy nunbers shoul d have been generated and provi ded
20 by a calibrated energy neasuring device to include
21 steamflow, steamquality, tenperature and pressure.
22 s there such a thing as a device that
23 i ncludes all those?
24 A Not -- | think they're -- they're generally
25 separ at e devi ces.
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Q Ckay. And tenperature was neasured in this
case, was it not?

A Al | egedl y, yes.

Q And pressure was?

A Al | egedl y, yes.

Q Okay. Now, steam flow and steam quality,
let's tal k about those for a noment.

Steamquality. |[If, in fact, the tenperatures
were -- and |'m asking you to assunme because | know you
di sagree, but if, in fact, that they were at 103.9 or
anywhere between 101 and 104; okay?

A Ckay.

Q Wul d you agree with ne that the steam
gquality be -- would be 100 percent?

A. If all of your assertions are true, yes, |
woul d agree in that limted context.

Q Ckay. So if there were neasurenents -- okay.
| f the tenperature neasurenents were correct, then you
woul d agree that the steamquality is, therefore,
al ready defined? You don't have to do any additiona
anal ysis for steamquality where the tenperatures are
over 101 C?

A But the whole -- the whole crux of your
question relates on the if, and |'mnot assenting to

that if.
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1 Q Ckay. | understand. You don't -- you don't
2 subscribe to the tenperature neasurenents?

3 A Correct.

4 Q Now, | understand that. But I'mtrying to

5 defi ne where your areas of concern are and whether this
6 Is a separate issue of concern or whether this stens

7 froma prior issue.

8 So right now, you -- specifically, | know you
9 don't agree with the tenperature neasurenents. You

10 believe that those are faulty in sone manner. Ckay.

11 But assum ng that they are correct, there would not be
12 an additional need for a steamquality neasurenent of
13 any sort; is that correct?

14 A I"mgoing -- |"mgoing to answer your

15 question a little obliquely. If this were a

16 conventional boiler, conventional steam system putting
17 out steam at 0 pounds gauge and tenperatures above 100,
18 | would agree in that context, yes, to quality 100

19 percent.
20 Q Ckay.
21 A In the current case, no, sir, | do not.
22 Q What is the difference between the current
23 case and the -- a traditional boiler?
24 A A tradition boiler has a real superheater.
25 Q So, again, this -- this is what | was
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1 di scussing in terns of that goes back to your belief

2 that there was no superheater.

3 And so if there was a superheater, you would
4 agree with ne that that woul d change your opinion?

5 A If there was a superheater, | would be hugely
6 surprised.

7 Q So that's what you were referring to, though,
8 in ternms of -- for steamquality.

9 What about steam fl ow?

10 A What about it?

11 Q How woul d you neasure steam fl ow?

12 A Wth a steam fl ow neter.

13 Q And what does the steam fl ow neter do? How
14 does that work?

15 A There are -- there are a whole bunch of them
16 out there.

17 Q Sir, the question is what does a steam fl ow
18 meter do?

19 A Yeah, that, |'mgoing to answer your question
20 wWth a-- rather than try to describe themverbally, |
21 apol ogi ze, | downl oaded sone information from
22 Spi rax-Sarco, who is a client of mne, but they sell --
23 they were selling stuff Iong before | was ever around.
24 They have a nice disposition -- it's in here.
25 There we go -- on types of steamflow. If you'd like
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1 that. Unfortunately, | only made one copy of that, but
2 that's available at Spirax's website with no problem
3 Q Wul d the steam fl ow neter indicate how nuch
4 i quid water had been converted to steanf
5 A A steamflow, no. It would -- all it would
6 i ndi cate was the anobunt of steam passing through a
7 gi ven pi pe.
8 Q When you say "the anmount of steam"” howis
9 t hat neasured, in what --
10 A VWll, in-- in this country, it's pounds of
11 st eam per hour.
12 Q Pounds per hour?
13 A Yes, sir.
14 Q Okay. Now, steamis water in vapor form
15 correct?
16 A No. Steamis a gas.
17 Q And, I'msorry, in gaseous fornf? |
18 apol ogi ze.
19 A You're correct, yeah.
20 Q Yes. So the weight of steamis really the
21 wei ght of the water nolecules; is that correct?
22 A. Well, a pound of steamis a pound of steam
23 so a pound -- a pound of steamis a pound of water.
24 The same pound of water is the sane pound of steam
25 The difference is in the vol une.
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1 Q Ckay. A pound of water converted to steam
2 in a boiler, you boil a pound of water, it converts to
3 st ean?
4 A One pound of steam
5 Q One pound of steanf
6 A Correct.
7 Q The same exact anount, correct?
8 A Yes.
9 Q So -- and when that steamis cool ed, the
10 steamreturns back to the liquid state of water,
11 correct?
12 A That's correct.
13 Q Okay. And in a perfectly closed systemw th
14 no | osses whatsoever, it would be a pound of water
15 agai n?
16 A Correct.
17 Q Correct. So -- so a steamflow neter is one
18 way to neasure.
19 Wul d anot her way be to determ ne how nuch
20 st eam was produced, how nuch water was heated to steam
21 and turned into a gaseous fornf
22 MR, LOVAX: (bjection to the formof the
23 guesti on.
24 A | don't understand your question.
25 Q So, for exanple, in -- in our 1-pound
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1 scenario, you put 1 pound of water into the boiler and
2 you boil it all, it's turned into a gas, correct?
3 A Correct.
4 Q There's nothing left in our boiler --
5 A Ri ght .
6 Q -- right?
7 So without a steamflow nmeter, we know,
8 t hough, that we have created 1 pound of steanf
9 A Correct.
10 Q Beyond a doubt ?
11 A Yep.
12 Q kay. So know ng how nuch water was boil ed
13 and turned into a gaseous state tells us how nuch steam
14 was created, that it created 1 pound of stean?
15 A. I n your hypothetical, yes. In this
16 hypot heti cal , yeah.
17 Q Ckay. So simlarly, and applying that to the
18 E-Cat, if we knew the anount of water that was boiled
19 by the E-Cat or converted into a gas, we would then
20 know t he anpbunt of steamthat was created, correct?
21 A No, because an input is not an output.
22 Q Ckay.
23 A The test plan indicated neasuring the water
24 com ng back fromacross the wall. That's an input to
25 the E-Cat. It is not an output.
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1 Q Ckay.
2 A They're different. No matter -- no matter
3 how you try to conflate them one is a goesouta, the
4 other is a goesinta.
5 Q kay. Let's tal k about the goesoutas and the
6 goesintas. |If there is a substantial anount of
7 goesinta, water that goes into the plant, and the only
8 means for it to go out of the plant would be as steam
9 woul d you agree with ne that in order for there not to
10 be a flood, that the sane anmount com ng in would have
11 to go out?
12 A Ina-- in a perfectly closed loop with
13 absolutely no leaks, it's totally tight, | would agree
14 with that.
15 In the present case, | do not agree, because,
16 again, we're trying to neasure the efficiency of a
17 heat - produci ng machi ne and we have to neasure the
18 output. Measuring the input won't cut it.
19 Q Okay. Wiy doesn't neasuring the input --
20 again, in our little hypothetical with the 1 pound of
21 water, we were able to neasure the 1 pound of water
22 going into the boiler and know that that 1 pound was
23 t he anmount of steam produced.
24 So what is the difference in our E-Cat unit
25 t hat we cannot nmake that sane presunption?
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1 A There's | eaks. There may be bl owdown. Ckay.
2 Those are the two things that pop immediately into ny
3 m nd.

4 Q What is "bl omdown"?

5 A Bl owdown is water that is drained off of a
6 boiler to reduce the solids in the water.

7 Q Where does that water go?

8 A To the drain.

9 Q Ckay. Was there a drain in the Doral

10 facility to your --

11 A | would hope there was. | haven't seen it
12 yet, but | would certainly hope there was at | east one.
13 Q  \Wy?

14 A Vel |, because it's an industrial facility.
15 You' ve got to have drains.

16 Q Ckay. And if there wasn't a drain, then --
17 A. Then it would go on the floor.

18 Q Okay. And was there any reports that you
19 know of of water all over the floor?
20 A | can't -- you won't be able to pin ne down,
21 because | don't renenber exactly where, but |'ve seen
22 -- 1've heard reports of fixing |eaks. In |ooking at
23 some of the fittings, |'ve seen evidence of |eakage.
24 M. -- 1 saw a picture that had been provided to
25 counsel of vapor comi ng out of the E-Cat -- the Cat
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1 box, so that vapor could only cone from one pl ace.
2 So -- but, again, to get back to your perfect
3 hypot heti cal, yeah, | agree with you. Al right. But,
4 again, thisis -- this is a performance test of an
5 ener gy- produci ng machine. There is no reason not to
6 nmeasur e the out put.
7 Q kay. The -- the volunes of water that we're
8 tal ki ng about processing through this plant, we're
9 tal king in the nei ghborhood between 1.2 and 1.6 cubic
10 neters per hour?
11 A "Il not argue with that. That sounds --
12 yeah. Fine. ['Il not argue with that.
13 Q That's a fair anmount of water?
14 A It's not -- yeah, it's a chunk.
15 Q It's a good chunk.
16 And that's per hour, correct?
17 A. | can't say one way or the other, but --
18 Q So if there was -- if there was a | eak of
19 t hat anount, even one hour's worth of water, that would
20 be noticeable, would it not?
21 A | would -- | would expect so, yeah.
22 Q kay. Did you talk to any of the gentl enen
23 that were in the plant?
24 A |'"ve not tal ked to anybody that worked there,
25 no.
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1 Q Ckay. D d you know that Industrial Heat had
2 a representative on site naned Barry West?
3 A | did not know that he worked for |ndustrial
4 Heat. Apparently if he did, then | thought he was
5 wor ki ng for M. Rossi.
6 Q Do you know if he reported ever any nassive
7 | eaks? And |I'mtal king over a cubic neter in an hour.
8 A. No, | don't.
9 Q Ckay. Now, you said there was sone | oss due
10 to -- to vapor?
11 A Leaks in the casing and so forth.
12 Q Leaks in the casing. Ckay.
13 And that -- do you know if that's why
14 Engi neer Penon cal cul ated a 10 percent reduction off of
15 the recorded waterfal | ?
16 A | recall reading that was part of his
17 rational e.
18 Q Okay. Do you have any problemw th that?
19 A | -- that ration- -- | still have the whole
20 problem-- the whole rationale of calling it input and
21 out put .
22 Now, an attorney -- and, again, this is a
23 shot at both of you, so don't take it personally, but
24 attorneys can call anything anything. |'m an engi neer;
25 | can't do that. | cannot call an input an output.
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1 They were not neasuring the output. They were
2 measuring the input. And, again, that's another thing.
3 You know, we can wrangle about this as |long as you
4 want. |'mnot backing off of that. They should have
5 nmeasur ed the out put.
6 Q kay. |'mnot asking, though, sir, what --
7 what they should have done. Ckay. Wat -- what I'm
8 asking in this case -- and | may even cone to the point
9 to agree with you that there may have been better ways
10 in which it could have been done, but the question is
11 I s whether these results are entirely invalid --
12 A Yes.
13 Q -- or --
14 A |"'msorry, | stepped on you. Again, |
15 apol ogi ze.
16 Q -- whether they're entirely invalid or if
17 they're off by even 30 percent?
18 A They're entirely invalid because the whole
19 nmet hodol ogy of testing a heat-producing machine is to
20 nmeasure the outputs and neasure the inputs.
21 And don't forget, the output fromthis
22 machi ne was goi ng across the gray wall into another
23 bl ack box. And M. Penon was pretty -- and this | do
24 remenber because | did pay pretty close attention at
25 this point, he did not know nor did he care, and I
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1 even -- | think he spells it out in his test plan what
2 happened over there.

3 So they could have been putting water in,

4 t hey coul d have been taking water out. W don't know
5 what happened. And so that's ny problemwth this

6 nmet hodol ogy, is we -- since we don't know what happened
7 over there, we don't know if what's com ng back is what
8 was really being sent out.

9 Q Well, let ne ask you in this matter, again,
10 If nore water was comng into the E-Cat on the

11 gquantities that we're tal king about between, we'll cal
12 it 1 and 1.6 cubic neters per hour, if nore water was
13 constantly comng in than was going out in the form of
14 steam then there's only one result, the water is going
15 to cone out sonewhere, correct, either to a drain,

16 correct --

17 A Yeah.

18 Q -- or water vapor, although that would be an
19 awful [ot?
20 A Correct.
21 Q O sone ot her manner, otherwi se, it would
22 just continue to build up inside of this box and we'd
23 have a swi nm ng pool, right?
24 A Correct.
25 Q kay. So if the water that was comng in was
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a correct neasurenent, we know generally that the water
going out, in sonme formor another, nust have been
equal s; otherwi se, there woul d have been an i nbal ance
and we woul d have been collecting nore water than the
facility could have handl ed?

A Again, |I'mnot going to assent to your if.
Al right. Because, again, J.M Products as opposed to
Leonardo may have been draining the water off. |
haven't seen the drains. And Penon didn't care. So

that's -- the whol e net hodol ogy is flawed.

Q Again --
A It's totally flawed. And so based on it
being totally flawed, the test as a whole is -- is

invalid, in my view, because we're not |ooking at a
true output. W're looking at an input that is now
supposedly correlated to make it an out put.

And a | awer m ght make an out put an input,
but an engi neer cannot nmake an out put an i nput.

Q Ckay. Sir, in going back to our hypothetica
with our 1 pound of water, okay, if | pour 2 pounds of
water into the boiler, assunmng that there is no drain
or leaks, and the boiler is dry at the end, is it safe
to assune that 2 pounds of steam were created?

A Agai n, absolutely, very safe assunption.

It's a -- that would be a fact.
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1 Q Ckay. Do you have any facts or do you have
2 any information of any other source by which water

3 could have left the E-Cat unit other than as steanf

4 A It could have left as water. They could have
5 just circulated water all the tinme. And that's what |
6 t hi nk happened, is they were circul ating water.

7 Q In the steam pipe?

8 A Yes. |In the pipe; not the steampipe, in the
9 pi pe.

10 Q Ckay. First of all, what |evel was the pipe,
11 this -- I'"'mgoing to call it a steam pipe, and |

12 understand - -

13 A Fine. W'Ill agree to disagree.

14 Q At what |evel, how high was that?

15 A | don't know.

16 Q Do you know if it was above head | evel ?

17 A Again, | don't know for sure.

18 Q Wel |, you've seen pictures, sir. You saw --
19 A It looks -- again, you know, the angles were
20 kind of -- but | would -- hopefully it was designed to
21 be above head | evel.
22 Q kay. If it was liquid water, how would the
23 water go froman E-Cat unit up to a pipe that is above
24 head | evel ?
25 A. If it's a closed | oop, water is going to
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1 circulate by natural convection. Warmwater --

2 everybody says heat rises. Al right. Heat is

3 omidirectional. Warmwater is | ess dense than cool

4 wat er .

5 Il wll -- I wll agree that the E-Cat nodul e
6 heated the water in sonme nethod. |'ve got no problem
7 with assenting to that. Al right.

8 So that heated water is going to be |ess

9 dense than the cooler water comng back to it. So that
10 will set up a natural circulation loop. And that's

11 actually the way boilers work that don't have punps, is
12 because of that buoyancy difference, wll set up an

13 internal circulation flow

14 Q Okay. That can overcone gravity?

15 A. Yeah. Yeah, because it's a closed | oop.

16 What goes up, conmes down. It's a closed loop. Now, if
17 It was an open system it would not go up. But being a
18 cl osed system what goes up nust cone down.

19 Q That neans it's got to be watertight,
20 literally watertight?
21 A O pretty close to it.
22 Q Okay. Now, you nentioned that you saw
23 pictures wth vapor being rel eased. That neans the
24 systemwasn't watertight, was it?
25 A At least at the tine of the | eaks. Now, the
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1 | eaks may have been fixed so that it did get tightened
2 back up.

3 Q Do you know if there were | eaks?

4 A The evidence | saw indicates there were sone.
5 Q kay. So if it was -- if it was not

6 watertight, if this systeminside the E-Cat is not

7 watertight -- and we may get a chance to see that here
8 soon when we go to the site -- would there be any other
9 met hod that you can think of in which water could

10 sonehow overconme gravity, absent a punp, to fl ow

11 t hrough that pipe?

12 A Even if -- even if it's not watertight and
13 there's a little bit of a leak, the leak is going to be
14 small in conparison to that |arge volunme of water that
15 you just tal ked about flowng. So that little leak is
16 not going to allow atnospheric pressure to enter. So
17 it's -- it's still going to be, I'Il call it a

18 guasi -cl osed system for |ack of a better term so

19 you're still going to have a natural convection heat
20 loop init.
21 Q kay. Well, let's just say -- and what
22 you're saying is that the fl ow would overcone the
23 anount that could | eak, and | understand that.
24 VWhat if there was a -- what if it wasn't
25 small, | nean, if it was just w de open, an open area
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1 of -- like an open holding tank for water to feed into
2 the E-Cats?
3 A But that -- that tank is separated by a
4 water -- a bit of a water colum to create a water seal
5 to keep atnospheric pressure fromcomng in.
6 Q |'"msorry, say that again, please.
7 A That was bad. |If there was a tank |ike that
8 and it was connected to the E-Cat, there would be a
9 static line between the two of them unless that tank
10 was acting and feeding water in through a punp, you
11 know, if there was a make-up water punp, then that
12 wat er woul d be comi ng in under pressure.
13 And al so don't forget that the -- these --
14 all these little punps, you ve got all these little
15 what, a hundred or so small peristaltic punps that are
16 punpi ng water into the E-Cat. They're going to keep it
17 full nore so than the |eaks.
18 Q kay. Sir, to cone back, because |I got off
19 track a little bit, and | apol ogi ze for that, com ng
20 back to your statenent that you can't neasure the input
21 as opposed to the output --
22 A. Well, we could have neasured the input. Oh,
23 we did -- I"'msorry. M bad. W could have -- we did
24 nmeasure the input. W could have neasured the output.
25 Q kay. |s there any specific nethodol ogy,
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1 techni que or theory that you' ve applied to arrive at

2 your conclusion that the neasurenent of the water i nput
3 into the system does not sufficiently allow a

4 measur enent of the output of steanf

5 A Haven't | kind of answered that question in
6 the last ten mnutes or so pretty concisely?

7 Q Vell, but I'masking for specific

8 nmet hodol ogi es or theories or --

9 A. The theories of hydraulics and fluid flow,

10 t he nmet hodol ogy being the ASME, the perfornmance -- or
11 t he power test code, the industry standard for

12 determ ni ng these kind of things.

13 In the 40 years of engineering, | have never
14 seen a device that's called an i nput and output or vice
15 versa. An input is an input, an output is an output

16 and you can't neasure the output by inferring the

17 | nput .

18 Q If there were -- if there were no way to

19 nmeasure the output, let's say shot out a hole in the
20 side as opposed to into this pipe, the steam if
21 i nstead of going through the pipe -- and | know you
22 di sagree with the word "steam -- if there were no
23 measurenent or either an inability or a failure to
24 nmeasure the steamflow out of the unit, would you agree
25 that you could | ook at the anmount of water input into
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1 the systemto try to determ ne how nuch steam was
2 gener at ed?
3 A | disagree with your prem se that there's no
4 way -- way -- sorry -- there's no way to neasure the
5 output. | totally disagree with that.
6 Q | understand that. But |I'masking you if --
7 if we could not or just failed to neasure the steam
8 outflow --
9 A But you could have and you didn't, so it's
10 not that you failed to, you chose not to and did not.
11 And, again, | don't nean you personally. M bad.
12 Q |"mgoing to correct you, sir, and it wasn't
13 even ny client, in fact, because the test plan and test
14 protocol were agreed to by both parties.
15 A. Ckay.
16 Q Ckay. So both parties.
17 A. Then to be totally objective, on both of
18 t hem
19 Q And had they contacted -- had they contacted
20 you before the test, would you have been happy to
21 assist themwth their test plan?
22 MR, LOVAX: (bjection to the formof the
23 guesti on.
24 A Probabl y, yeah.
25 Q Ckay. Sir, looking at the second to | ast
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1 par agraph on page 12, with respect to the col um
2 entitled COP, based on the above di scussion, these
3 nunbers do not appear to have been properly cal cul at ed.
4 A Uh- huh.
5 Q s that statenent solely prem sed upon
6 your -- the exceptions that you' ve taken with respect
7 to the neasurenents that we've discussed previously?
8 A Partially. | don't knowif | tal ked about
9 the use of COP as a proper neasuring netric, but |
10 di sagree with that also.
11 Q Okay. We're going to get to that.
12 But specifically with your statenent that
13 t hese nunbers do not appear to have been properly
14 cal cul ated, okay, for COP, how do you neasure COP?
15 What is the fornul a?
16 A Well, COP, the formula in a work-absorbing
17 machi ne such as an air-conditioner or a heat punp,
18 Is -- it's like -- it's shown in both of the
19 prof essors' books, it's Qnoved, if you wll, divided
20 by work in. The anount of heat -- | should say Qis
21 engi neeri ng shorthand for heat. GOkay. So when you get
22 in the books, both professors will use the letter
23 capital Qtypically. That's our engi neering shorthand
24 for heat quantities.
25 Q Ckay.

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 256 of
427
CONFIDENTIAL

Page 256

1 A | i magi ne Professor Wng has probably al ready
2 told you that, but if he doesn't, he wll.

3 So COP, coefficient of performance, is

4 technically and correctly defined for a work-absorbing
5 devi ce such as a refrigerator, air-conditioner, heat
6 punp, as the anount of heat noved from point A

7 typically inside a conditioned space to outside a

8 conditioned space. And then that's divided by the

9 amount of work that it takes to nove that heat.

10 Q What do you nmean by a "work-absor bi ng

11 devi ce"?

12 A Your air-conditioner. You' ve got electric
13 lines going intoit. It runs a conpressor and sone
14 notors. It's absorbing electric power to nove heat

15 around.

16 Q Ckay. And the E-Cat, for exanple, absorbs
17 el ectrical input, correct?

18 A Yes.

19 Q Okay. And puts out thermal energy --
20 A Yes.
21 Q -- in the formof steanf
22 A. It puts out thermal energy.
23 Q kay. It puts out thermal energy.
24 Again, you -- you take exception with the
25 steam | understand that.
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1 So, in fact, it is a work-consum ng process?
2 A No. It's an energy conversion device. A

3 boiler is an energy conversion device. So the E-Cat is
4 actual ly an energy conversion device.

5 Q Well, let ne -- let ne ask you -- hold on for
6 a second -- does the E-Cat convert the electrica

7 energy input into thermal energy, is that what it's

8 doi ng?

9 A Eventual | y, yeah

10 Q Eventually. GCkay. Wat happens in between?
11 A Well, | don't know. That's supposedly

12 Rossi's proprietary mx in the elenents and so forth.
13 Ckay.

14 But, again, | believe it's just an electric
15 heater. You know, he may -- obviously he would

16 probably vehenently di sagree with ne. But regardl ess
17 of that disagreenment, within the confines of Rossi's
18 nodel, we are bringing electricity in, heat is an

19 out put product.
20 Q What is the source of that heat?
21 A Innmy -- 1 think it's just electric
22 resi st ance.
23 Q Do you have any evidence that you've seen to
24 I ndicate that? Wat -- what do you base that belief
25 on?
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1 A. VWll, there's just no -- there's no other
2 I nput that |'m aware of.
3 Now, that does raise an interesting point,
4 because | understand hydrogen may be part of this
5 process and therein another flawin the test report and
6 the -- in the test plan and test report, because if
7 hydrogen is an input, then that should be neasured as
8 an input, the anmount of hydrogen. Because hydrogen is
9 a conbustible fuel with a fair amount of heat val ue,
10 t hat being brought in should be considered in the
11 cal cul ations as an energy i nput.
12 Q And when you say "heat value," are you
13 tal ki ng about cal ories?
14 A Yes, well, calories, BTUs. Again, you know,
15 sane stuff, different way of neasuring it.
16 Q Ckay. Do you know what was being used in the
17 E-Cat unit?
18 A What |'ve read is nickel and sonme other kind
19 of hydride-type stuff. And I've -- and |'ve seen --
20 |'"ve also been led to believe that there m ght be even
21 actual | y hydrogen gas used.
22 Q Okay. And do you believe that those have
23 sufficient calories to -- strike that.
24 Calories is inportant to consider in chem cal
25 reactions, correct?
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1 A Yeah. Yes.

2 Q Because that's -- that determ nes how nuch

3 energy can be rel eased, the nunber of calories that can
4 be rel eased in that reaction?

5 A Correct. How many cal ori es/BTUs, yes, sir.
6 Q s that the sane consideration in nuclear

7 energy?

8 A. | believe it is, because the decay --

9 regardl ess of -- again, not being a nucl ear engineer,
10 but | do know heat. And the decay of the fuel,

11 el ements in the fuel, the nuclear decay produces heat,
12 so there are calories being generated fromthe atomic
13 i nteracti ons as opposed to the nol ecular interactions
14 in a conventional chem cal reaction.

15 Q Well, calories are consunmable normally

16 without altering the underlying nolecules --

17 A. VWll, wait a mnute. You say calories are
18 consunmabl e --

19 Q Okay. You're correct. Let nme rephrase this.
20 In a chem cal reaction, you' re not decaying
21 the atons, correct?
22 A. Not the nuclei.
23 Q. Okay. You're not decaying the nuclei?
24 A Correct.
25 Q Now, in a nuclear reaction, you are decaying
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1 t he nucl ei ?
2 A Correct.
3 Q And, in fact --
4 A O fusing them decaying themor fusing them
5 Q Okay. And in those reactions, you are
6 altering the nuclei. They are being changed, correct?
7 A Yes.
8 Q They give off an i mense anount of energy --
9 A Yes.
10 Q -- correct?
11 Far nore than can ever be achieved in a known
12 chem cal reaction?
13 A Correct. Well, when you say -- let ne go --
14 | nmean far nore on a unit -- unit mass basis. Let's --
15 let's quantify it that way. Okay.
16 Q Do you know what reaction is occurring in the
17 E- Cat ?
18 A | believe |I've said | do not.
19 Q Ckay.
20 A But | also said that ny understanding is that
21 it is a non-nucl ear process.
22 Q And that's based on M. --
23 A St okes.
24 Q -- Stokes?
25 A And | believe Dr. Ross's assertions, too,
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1 that he said it's a non-nucl ear process.
2 Q Then what is it; do you know?
3 A It's electrical. |It's an electrical
4 resi stance heater, maybe bringing in sonme hydrogen, |
5 don't know, but it's probably predom nantly an
6 el ectrical resistance heater.
7 Q Now, you -- you had nentioned that you were
8 aware of the Lugano report?
9 A |"maware of it.
10 Q Ckay. Have you read it?
11 A | scanned through it. | did not study it in
12 detail .
13 Q Are you aware that a nunber of Swedish
14 scientists as well as Italian scientists, professors,
15 In fact, perforned a test on the E-Cat device?
16 A "' maware of that.
17 Q Are you aware that they reported to have
18 achieved a positive CO fee -- COP, coefficient of
19 performance, on those tests?
20 A If that's what you say and if that's what's
21 reported, then I'mnot -- if that's what they reported,
22 | can't argue with that.
23 Q You haven't | ooked at the report, though?
24 A Like | said, | scanned it, | did not study
25 It
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1 Q So you had that at your disposal, but you did
2 not consi der that before comng to the conclusion that
3 there's no way that the E-Cat could have worked?
4 A My reason being is that in the nodule itself,
5 what goes on is what goes on. Al right. The |aws of
6 t hernodynam cs state that for a perpetual -- we
7 di scussed a perpetual notion nmachine, that cannot
8 create energy. Even a nuclear reaction does not create
9 energy. It just changes the highly dense nuclei as
10 opposed to nol ecul ar bonds.
11 Q Ckay.
12 A So I"'mlooking at -- and to nme, the whole --
13 if you' re not nmeasuring the output, as far as I'm
14 concerned, the whole test is invalid. And -- and |
15 have -- | have a strong enough belief in the | aws of
16 t hernodynam cs that | absolutely do not believe that
17 any device can produce nore energy than it consunes.
18 Q kay. Let ne -- let ne sinplify this. So
19 then, again, your opinion is that the test protocol,
20 the test plan was deficient, not necessarily -- you're
21 not opining that the neasurenents were -- specifically
22 wWith respect to the water flow, that the water flow was
23 sonmehow erroneous?
24 A | -- | have questions about the water flow.
25 Q Well, there's a difference, would you agree,
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1 bet ween havi ng questions and formul ati ng an opi ni on
2 that it's erroneous?
3 A Wll, it's -- it is a-- | agree there is a
4 distinction. Al right. Nunber one, it was not the
5 way to neasure the performance of the total machine.
6 Nunmber two, M. Mirray has done a lot nore
7 work into investigating the water neter than | have.
8 He's | ooked at it, | believe, and so forth and found
9 sone di screpancies. So that raises issues as to the
10 validity of the report also.
11 Q But you don't have information as to those
12 di screpancies allegedly reported by M. Mirray?
13 A |'ve | ooked at some of the issues he raised
14 with Dr. Penon in that one letter.
15 Q Dd -- did you do any testing of your own?
16 Did you do any investigation as to the water flow?
17 MR, LOVAX: nj ection.
18 A Again, how could I? Not physically possible.
19 Q How did M. Mirray?
20 A He was there.
21 Q He was where?
22 A At the Doral site.
23 Q Okay. What do you understand his test
24 protocol to have been?
25 A Well, he looked at it, and | believe he also
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1 purchased sone neters, identical neters and tested
2 t hem
3 Q But you haven't checked his data or his --
4 hi s assunptions on those, correct?
5 A |"ve | ooked at it. | haven't studied it in
6 depth yet.
7 Q kay. Do you know if the -- the angle of the
8 meter was the sanme?
9 A Again, |'ve |ooked at it, |I've read those
10 | Ssues.
11 Q Well, ny question is, do you plan on opining
12 as to the accuracy of the water flow neter?
13 A | may. |'Ill reserve that right.
14 Q Based on what ?
15 A. | have not yet.
16 Q Ckay.
17 A But based -- based on the rust water line
18 that | sawin the rotor, that raises sone nmgjor issues
19 for ne.
20 Q But you haven't opined to that yet?
21 A Not vyet.
22 Q s there a reason you haven't done so yet?
23 A | haven't gotten to it.
24 Q But you were retained over a nonth ago,
25 right?
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1 A | haven't been all owed access to the site.

2 Q Well, you said you saw pictures that -- you
3 saw pictures, | believe, of a rust -- a rust |ine?

4 A Yes.

5 Q Okay. Now, sir, have you taken the nunbers
6 in M. Penon's report and cal cul ated what you believe
7 the efficiency of the E-Cat unit to be?

8 A No.

9 Q How woul d you cal cul ate the efficiency of the
10 E-Cat unit if not COP?

11 A Thr ough, again, the conventional way. |

12 woul d use this. "This" being the power -- there again,
13 power test code, perfornmance test code. They changed
14 the termnology. | would use that as a backbone. |
15 woul d neasure the output by an appropriate steamfl ow
16 meter, output tenperature, output pressure, output

17 steamquality. And then |I'd neasure all the other

18 I nputs, return water, nmake-up water, hydrogen if there
19 is any, electric power input and then do the math.
20 Q What's the nmath? |Is there a fornul a?
21 A | nputs -- on -- on the denom nator, it's
22 out puts divided by inputs.
23 Q That's COP, isn't it?
24 A No. You're conflating the issues. COP is
25 t he neasurenent of heat noved by a work-absorbing
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device. This is an energy conversion device. They're
two separate critters.

Q What is the difference?

A |'ve described it already. Should I do it
agai n?

Q Okay. Well, besides the difference in the
devices, | believe you testified to nmeasure COP, you
nmeasure the energy output divided by the energy input,
correct?

A | believe I did, yeah.

Q Okay. And | believe that's what you just
descri bed now for your cal- -- or how you woul d
calculate the efficiency of the E-Cat unit --

A But --

Q -- the only difference being how you
descri bed the units.

A No, sir. No. It's not how | describe the
unit, it's what they physically are. The E-Cat, for
all of our disagreenent, is an energy conversion device
of sonme -- sone type. The proper way to neasure --
should | cut it off and wait till the change?

Q Go ahead.

A The proper way to neasure is the -- the tota
out put, divide- -- in BTUs or whatever units used,

divided by the total input. That is the proper and
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1 correct way to neasure the efficiency of the E-Cat or
2 any heat conversion devi ce.
3 Q Ckay. Total output divided by total input?
4 A Yeah.
5 Q Ckay.
6 MR. ANNESSER  And we w || take a break so we
7 can change the tape.
8 THE VI DEOCGRAPHER: We're off the record. The
9 time is 1511.
10 (Recess taken.)
11 THE VI DECGRAPHER: W are on the record. The
12 time is 1521.
13 BY MR ANNESSER:
14 Q Sir, do you know where the thernocoupl es were
15 placed in the -- I'mgoing to call it the steamline.
16 | know you take exception to that -- in the steamline
17 com ng out of the E-Cat plant?
18 A | think one -- the second one was put in the
19 bottom of the pipe. And, again, | can't tell you the
20 | ateral distance fromthe E-Cat unit. And | believe
21 the other one was put in the top of the pipe or close
22 to it.
23 Q kay. Do you know if that was done at the
24 request of M. Darden?
25 A | don't know that. Wit a mnute. He -- |
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1 seemto recall he and M. Rossi did have a discussion

2 about that, and he m ght -- Darden m ght have had sone
3 i nput to that. | stand corrected, | think.

4 Q Now, if one of the thernocouples was at the

5 bottom of the pipe, if water was runni ng over that

6 t hernocouple in liquid form the readi ng woul d al ways

7 be bel ow 100 degrees Cel sius, correct?

8 A. It mght be 100, but it would be 100 or

9 bel ow, correct.

10 Q So if the reading on that thernocouple

11 exceeds 100 degrees Cel sius, that would nean that there
12 was no water running over that line, correct?

13 A O those -- the other -- the other reasons

14 that | nentioned earlier.

15 Q |'"'msorry, go through them again for ne.

16 A Sure. Heaters near the thernocouple, a box,
17 an electric/electronic box between the thernocouple and
18 the conmputer to bias the signal, or, again, the nunbers
19 are just totally made up and witten down.
20 Q kay. You said a box near the thernocoupl es?
21 A Yeah, el ectronic box.
22 Q How woul d t hat --
23 A If you put -- and, again, |'mnot an
24 el ectronic tech or a double E, but by taking the output
25 fromthe thernocouples and then running that through
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sone electronic device wwth an adjustnent on it, you
could bias that signal so that regardl ess of what
tenperature the thernocouples were actually seeing --
even -- and | will -- | wll, because | -- | heard very
clearly all your discussion wth Penon about the
calibration of couples, all right, so, you know, 1'I
-- 1'"1l not argue that the couples were probably
properly calibrated. Al right.

Even so, they could have been -- the
t her nocoupl es proper could have been properly sensing
the tenperature, but with an el ectronic device between
their wires and the conputer input or whatever other
circuitry there was, an el ectronic device could have
been placed to bias that signal.

Q Ckay. And what type of electronic device
woul d that be?

A Again, |I'mnot a double E. Mst |ikely sone
kind of a small resistor.

Q A small resistor?

A Again, |I'mnot a double E, but a double E or
an el ectronic tech could give you a hard-and-fast
answer .

Q Have you seen any facts that woul d support
t he concl usion that sonme type of device was put on this

i ne?
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1 A "' mgiving you reasons why the superheater

2 nunber could be high with water passing over it.

3 Q Ckay. But what |'m asking you, not just is
4 there any reason or any way to mani pul ate, certainly

5 that's -- that's a broad questi on.

6 A Ckay.

7 Q But what |'masking you is, have you seen

8 anything in this case to indicate that there was sone
9 sort of box put around the thernocouple or the wire for
10 the tenperature device -- tenperature-readi ng device?
11 A | have not seen anything, per se, yet. But a
12 fl ow analysis that | have done, as |limted as it was,
13 i ndi cates that their -- that these -- the pipes, the
14 size of the pipes could not possibly pass 1 negawatt of
15 thernmal -- of steam much | ess, what was it, 780, 790,
16 800, whatever that year-long average was, could not

17 physi cal |l y have happened.

18 So that further |leads ne to believe that

19 sonet hi ng was done to adjust that signal to give an
20 | mproper readi ng.
21 Q Whay do you say it could not have happened
22 that the pipes would have passed that nuch steanf
23 A Al right. Here we go. |[|'mlooking -- what
24 | have in ny hand, this is just a -- the rough of --
25 partial rough of M. Bass' dep.
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1 And when he was tal king about the size of the
2 pi pes, | have an Excel spreadsheet that | devel oped a
3 | ong ti me ago, because | do, obviously, a lot of steam
4 work. So rather than go through the cal cul ati ons every
5 time, | just cane up wth a spreadsheet. And a copy
6 is -- | can nmake a copy avail able to you, because it's
7 in the information | provided on these discs, so | have
8 a copy of the spreadsheet, not a PDF, show ng you ny
9 logic. So what | have -- and if | -- do you want to
10 make this an exhibit?
11 Q May | take a |look at it?
12 A Sure, you may. We may have to go back and
13 forth because that's the only one that | printed.
14 Q Can you tell ne what this is?
15 A. Yeah. \What -- again, what it is, it's a
16 spreadsheet | devel oped for various pipe sizes. You
17 | nput the steam pressure and gauge pressure and then
18 that goes to a | ookup table, which is on the second
19 page. That cones back wth the properties of steam at
20 that pressure. And then fromthat | ook at, up table,
21 the flow of steamthrough a given size pipe at a given
22 velocity is automatically cal cul at ed.
23 And then what | did -- so that's the right or
24 the three main colums there on the -- I'msorry, the
25 left as I'mlooking at it.
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1 And then the right three colums are the
2 bl atant BTU flow. Because as a steam engi neer, the
3 steamflowis nice. If I'"'msizing the boiler, |I may
4 want 50- to 100, 000 pounds of steam but what |'m
5 really looking for is if one of the custoners of the
6 steamis, let's just say, brewi ng beer, all right,
7 they're going to need X nunber of BTUs per hour in the
8 kettle to brew so nany gallons of water to nake beer.
9 Ckay.
10 Sol'm-- I"'mreally as nmuch interested in
11 the BTU flow as | amthe steamfl ow.
12 So see what | did was | converted negawatts
13 to BTUs, and that's a factor of 3,413. And | did the
14 cal cul ati ons down on the bottom
15 So if you look in the left-hand colum -- and
16 | normally use 6,000 feet a mnute steamflow. That's
17 a good conservative nunber. Pipes don't get too big to
18 be expensive and there's roomfor capacity expansion
19 within a given pipe. 12,000 is the upper limt that
20 anybody in the industry really uses. And, again,
21 that's in 12,000 feet per mnute of steam fl ow.
22 So the two highlighted rows there, those are
23 the nunbers that M. Bass indicated were probably the
24 size of the output pipe fromthe E-Cat. So | ooking
25 at --
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Q Hol d on.
A Sur e.
Q So the first colum, NOM Si ze?
A That's the nom nal pipe size, nom nal English
pi pe size.
Q Is that in inches?

A. Yes, sSir.

Q Ckay. How nmany -- okay. And what is the
schedul e?

A That's -- that's the wall thickness of the
pi pe. Schedule 40 is standard pi pe wall thickness.

The hi gher the schedul e nunber, the thicker the wall,
the flow area gets resune- -- reduced.

Q Do you know t he pi pe size that was used?

A. No, | don't, that's why I'mrelying on
M. Bass. He recalled it was a 3 or 4 inch.

Q Ckay. What if it was a 6 inch?

A Then the nunbers would flow through -- you
know, that would be a 6 inch nunber then. You know, so
you go down to the row nunber six, if it was a 6 inch,
then add those -- again, if it was steam at those flow
rates, that's what the BTU t hroughput woul d be. Make
sense?

Q Sonewhat, but | -- | need sone clarification

A Sure. Al right.
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1 Q So | ooking here at your schedul e, and I
2 apol ogi ze --
3 A Yeah, and | apologize to M. Lomax, | only
4 made one copy.
5 - - -
6 (Deposition Exhibit 12 marked.)
7 - - -
8 Q Ckay. So looking at Exhibit 12, at a 4 inch
9 pi pe size --
10 A Correct.
11 MR. LOVAX: Have you said -- have you said
12 what it is on the record?
13 MR. ANNESSER: Ckay.
14 BY MR ANNESSER:
15 Q And Exhibit Nunber 12 is a -- Pipe Steam
16 Carrying Capacity that has been put together by the
17 W t ness.
18 Now, what fornulas underlie these
19 cal cul ati ons?
20 A It's the -- it's called the continuity
21 equation. And the -- the engineering use for that is
22 the nass flow equals the density tines the velocity
23 times the flow, or Mdot equals row VA
24 Q Ckay. Do you nmake any assunptions in this
25 t abl e?
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1 A No.
2 Q Okay. So there could be no disagreenent as
3 to these nunbers?
4 A No.
5 Q So | ooking sort of at these nunbers, on a
6 nom nal size pipe, 4 inches, right --
7 A Ri ght. Ckay.
8 Q -- we follow that over with a presunptive
9 schedul e 40, what is this next nunber?
10 A That's the nomnal flow area in square
11 i nches, the idea of internal -- the internal dianeter
12 of the pipe, the flow area at that ID for a schedule 40
13 pi pe.
14 Q kay. So the -- that's the circunference?
15 A. The internal, it's the internal. You've got
16 the OD, the outer dianeter of the pipe, the internal
17 di aneter and then the -- the wall thickness.
18 Q kay. So | ooking at the next columm, you've
19 got LMB per hour. Wiat is that?
20 A Pounds mass per hour.
21 Q Pounds nmass per hour at 6,000. What is
22 6, 0007
23 A Feet per mnute. That's the steam fl ow
24 vel ocity.
25 Q Ckay. How do you determ ne the steam fl ow
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1 vel ocity?
2 A Through the formula | just told you about, M
3 dot equal s row VA
4 Q Ckay.
5 A And then you take -- you just do sinple
6 al gebra to back the velocity out. Velocity equals
7 what ever.
8 Q So why do you have three different nunbers
9 if --
10 A Because just -- it was just a convenience for
11 me. Again, | do a lot of steamwork, so just to
12 i ndi cate what the velocity mght be at -- or, I'm
13 sorry, what the flow m ght be at a given velocity.
14 Q kay. So let -- let's just, for the sake of
15 goi ng through this, look at the mddle section on this
16 section --
17 A Sur e.
18 Q -- which is LBM per hour at 9, 000.
19 A 9,000 feet per mnute, correct.
20 Q Okay. And there is a nunber directly across
21 fromthe 4 for the size of the pipe?
22 A Correct.
23 Q Which is 1,781?
24 A That is it.
25 Q What does that represent?
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1 A That's the pounds of steam per hour that wll
2 pass through that pipe under those conditions.
3 Q Ckay. The pounds of steam per hour?
4 A Yes. And this add -- the other thing that
5 you didn't point out, but I wll, is what |I've got up
6 in the To bl ock under Steam Pressure, PSIG that is a
7 dr op-down tabl e or drop-down box, so I've inputted, if
8 | may, on the back here, |'ve just picked sone arb- --
9 not arbitrary, but commonly used nunbers of PSIG
10 convert themto PSIA. Then |'ve got the specific
11 volune and the latent heat. Then this is what | use in
12 the | ookup table to do the calculations. These are the
13 st eam - -
14 W were tal king earlier about the nunbers
15 from Keenan and Keyes. That's where these nunbers cone
16 from is from Keenan and Keyes.
17 Q Ckay.
18 A Al'l right.
19 Q Now, going back to this. So, again, |ooking
20 at our nunber of 1,781 pounds per hour -- and that
21 i ncreases if the pipe size gets larger, correct?
22 A. Sure. Absolutely.
23 Q In fact, if we go to a 6 inch pipe, it goes
24 at 9,000 LBM per hour, you actually go to 4,044 pounds,
25 correct?
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1 A. Yeah, that | ooks right. Yeah.
2 Q Ckay.
3 A Yeah, that's it.
4 Q Now, the 6,000, 9,000 and 12,000 in the steam
5 fl ow section, those are nunbers that you' ve sel ected as
6 being nmore in terns of the comronpl ace?
7 A Those are indus- -- kind of industry standard
8 nunbers.
9 Q Ckay. But you don't have any information
10 regardi ng what the actual steamflow rate was at the
11 E- Cat plant?
12 A That's the whole point. That's the whole
13 point of this drill, sir, is looking at -- the E-Cat is
14 represented to put out a nmegawatt of thernal heat.
15 Ckay.
16 Q Ckay.
17 A. So if you go gown to the bottomto the
18 calculation there, if you multiply a negawatt by 3,413,
19 which is the conversion nunber, you'll cone up with
20 what ever that two -- whatever that mllion nunber is.
21 Al right. So that's the nunber of BTUs in a negawatt
22 of steam at zero PSI G
23 So then we get over to the BTU fl ow col um,
24 the latent BTU, and you can see that there's a pretty
25 big disparity between what the pipe will pass and the
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1 BTUs in a negawatt thermal.

2 Q We're going to conme back to that in just a
3 noment .

4 Sir, in-- in your report, the next section
5 refers to test instrunmentati on.

6 A What page are we on?

7 Q Page 13.

8 A Ckay. Al righty.

9 Q Does -- the first question | have for you is,
10 does the ASME have a standard procedure for testing
11 energy-producing units simlar to the E-Cat?

12 A Energy conversion units.

13 Q kay. And --

14 A A boiler is the energy conversion unit.

15 Q Ckay. And the E-Cat, which purports to

16 produce energy, nore |like a power plant?

17 A No. A power plant is an energy conversion.
18 A power plant converts the chem cal energy in coal or
19 natural gas or whatever into electricity. Soit's
20 converting energy fromone forminto another form

21 Q Okay. And the E-Cat purportedly does the
22 sanme?

23 A Yeah.

24 Q It's converting the energy stored in the --
25 we'll call it the catalyst as well as the el ectrical
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1 energy into thermal energy or steanf
2 A. Vll, 1'lIl disagree with the first part of
3 your question. You know, the second half, the
4 electrical, | agree with. The catalyst part | disagree
5 W th, because the catalyst -- | don't believe the
6 catalyst really -- even if it does enter in -- into the
7 reaction, it's still not going to create nore energy
8 than was input to it.
9 Q So in a nuclear power plant, energy cones in
10 as we discussed in the formof electrical energy, for
11 exanple, to run the plant and the equi pnent?
12 A No. That conmes fromthe generators
13 t hensel ves. That's plant internal power.
14 Q Wth respect to the E-Cat, if it were, in
15 fact, a |l ow energy nuclear reaction, you follow so far?
16 A Ckay.
17 Q Ckay. Then it would give off additional
18 energy than the electrical energy put in, correct?
19 A If it were, but it's not.
20 Q According to M. Stokes?
21 A And M. Rossi.
22 Q Do you know what type of reaction M. Rossi
23 clainmed it was?
24 A Initially, | believe, he clained it was an
25 LENR. But | think over tine, that story changed. And
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1 now | think he's saying it's sonething |Iike nickel
2 catal yst with hydrogen or sone kind of hydrides.
3 Well, a catalyst -- again, I'mnot a chem st
4 or a chem cal engineer, but what a catalyst does is a
5 catal yst enhances a reaction. It does not typically
6 enter into it.
7 Q So it's your position and your belief today
8 that the only energy com ng out of the E-Cat plant was
9 the energy that was put in -- the electrical energy put
10 in from FP&L?
11 A M nus | osses.
12 Q M nus | osses.
13 Now, | think, sir, | think I'd asked you
14 before, | just want to follow back, other than the
15 picture that you saw where there was water vapor, as
16 you described it, in the E-Cat, you were aware that
17 M. Stokes stated that there was a steam | eak?
18 A | think, yeah, he did say that as | recall.
19 Q And you don't believe that statenment that it
20 was steanf
21 A Vll, he called it a steam | eak. You know,
22 what he -- you know, he may have just used the generic
23 vernacul ar to describe a steam|eak. Instead of being
24 a hot water leak, it's vapor. You know, | think that's
25 nore probable, he was using the generic vernacul ar

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 282 of
427
CONFIDENTIAL

Page 282
1 I nstead of being technically rigorous and -- and picky.
2 Q Have you tal ked to himabout that?
3 A Never talked to him
4 Q Have you call ed hinf?
5 A Never met the man.
6 Q Don't you think it would be prudent to give
7 hima call before naking an assunption as to what his
8 statenents nean or don't nean?
9 MR, LOVAX: (bjection to the formof the
10 guesti on.
11 A | hadn't really considered that, but that's
12 probably going to be on ny to-do |ist now.
13 Q kay. So | ooking at page 14, third
14 par agr aph, now, again, this section is entitled Test
15 | nstrunentation, although it discusses the boiler and I
16 don't know that it necessarily addresses the
17 i nstruments used other than in the broad sense.
18 Is it your opinion that any of the
19 I nstrunmentati on used by Engi neer Penon was sonehow
20 defective or flawed?
21 A Maybe not defective or flawed, but what | --
22 again, |'ve not delved into this deeply, but | believe
23 the pressure transmtter was only good to 40, 50, 60
24 degrees C, and --
25 Q And who told you that?
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1 A | believe it was Joe Muirray.
2 Q But you have no know edge. You didn't | ook
3 that up yourself, did you?
4 A | did not independently confirmthat, no.
5 Q Ckay.
6 A And then the whole -- all the issues with the
7 water meter itself, you know, the sizing of it, the
8 sl ope and inclination and all those other issues
9 related to the water neter, | have not delved into
10 those in any depth yet.
11 Q Okay. So you are not fornulating at this
12 time any opinion as to those matters?
13 A Correct, at this tinme, but | do reserve the
14 right to do so later on if need be.
15 Q So am | correct in saying that your -- your
16 report states that you woul d have done things
17 differently, you would have had a steam fl ow neter?
18 A Yes.
19 Q You woul d have had tenperature gauges?
20 A Well, we do have tenperature gauges, so |'l|
21 agree with that.
22 Q kay. We do have those.
23 You woul d have had a manoneter, is that --
24 A Well, but a manoneter is just another term
25 for a pressure gauge. A manoneter neasures | ow
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1 pressure. But sone neans for pressure neasurenent,

2 yes.

3 Q Ckay. And -- and we had that?

4 A Correct, we did.

5 Q What el se woul d you have had?

6 A A steam quality neter.

7 kay. What -- and a steamquality neter.

8 And, again, we agreed that if, in fact, the

9 tenperatures being reported were accurate, that there
10 could be no question as to the steamquality?

11 A True. But, again, for an invention of this
12 magni tude, | woul d have spent a couple thousand --

13 whatever it costs, a couple thousand bucks extra and
14 put in a steamquality neter and -- just to renove al
15 doubt .

16 Q Do you know if Industrial Heat ever asked to
17 put in a steamquality neter?

18 A | do not know.

19 Q Was there anything el se other than --
20 A Then | would -- again, that's on the output.
21 The input, tenperature -- again, | would
22 neasure all the appropriate tenperatures and pressures
23 on the inputs and the outputs. And then on the
24 el ectric side, voltage, anpering phase -- anperage
25 phasi ng, you know, all of the relevant data that |
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1 woul d think would need to be coll ected.
2 Again, to get kind of cutesy, all the
3 goesintas and all the goesoutas with the proper
4 I nstrument for the conditions at that particul ar
5 servi ce.
6 Q And what were those conditions and
7 i nstruments at that particular service?
8 A. Well, again, have -- not having been there,
9 you know, we've tal ked about the steamflow, the
10 return, whatever it mght have been. Sone kind of
11 appropriate flow neter, tenperature, pressure. Sane
12 thing for the make-up water, if there was any bl owdown.
13 Typically you don't neasure bl owmdown. Typically it's
14 just considered a little bit of percentage.
15 And then on the electricity comng in, the
16 vol tage on each leg, the phasing -- well, voltage on
17 each leg, the phasing. Let's see, voltage, phasing.
18 |'"d check the power factor.
19 Q But you haven't fornul ated any opinions as of
20 this tine on those natters, have you?
21 A No. And then there's a couple nore I'm
22 trying to think of, but -- there's probably a couple
23 nore, but those -- those are the big ones right there.
24 Ch, and any hydrogen coming in. And -- and
25 also the weight. | would weigh -- take the wei ght of
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1 the nodul es at the beginning of the test, the weight of
2 t he nodul es at the end of the test.
3 Q Those are all things you' d put into a test
4 plan or a --
5 A Yeah.
6 Q Ckay.
7 A. You know, and it's kind of interesting
8 because | found that there was a whole ot of -- just a
9 phenonmenal anount of precision in the nmeasurenents that
10 were made, which kind of -- wow, that's pretty cool.
11 You're going out to four decinmal places to neasure
12 these -- these -- these paraneters they were neasuring.
13 | thought that was pretty interesting.
14 Q kay. And what do you base that on?
15 A. The data from Fabiani and -- nostly from
16 Fabi ani and al so from M. Rossi.
17 Q Now, have you plugged that data into the COP
18 cal cul ation that was perforned by M. Penon to see if
19 -- if that greatly alters the COP?
20 A No. What | -- what | didis | |ooked at it
21 just froma data integrity standpoint. A few deci mal
22 pl aces out when you're tal king hundreds and ten
23 t housands and ten thousands, our difference is deciding
24 on the COP. As far as doing the cal cul ati on goes,
25 that's not going to affect it to any significant
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1 effect.
2 Q Ckay. So in that case, if you rounded then,
3 it would not necessarily have any | arge inpact --
4 A Yeah, it would be -- it would be an inpact on
5 the nunmber, but it would be pretty small.
6 Q D mnims is the word.
7 A Thank you.
8 Q Ckay. Now, sir, looking at page 14, the
9 second to | ast paragraph within the section before we
10 get to E-Cat Heat Rejection --
11 A Wait. Help ne out here. \Were are we at?
12 Q The second to | ast above E-Cat Heat
13 Rej ecti on.
14 A Oh, okay. GCkay. | gotcha. |'msorry.
15 Q The paragraph that starts with, M. Joe
16 Murray addressed sone of his concerns to the ERV --
17 A Yes.
18 Q -- do you know what the ERV' s responses were?
19 A | -- | have not seen those.
20 Q Did M. Miurray tell you?
21 A No, he did not. | think his -- to the best
22 of my recollection, I"mnot sure he did get a response.
23 "He" being M. Mirray.
24 Q Ckay. And then you list a nunber of things.
25 Thi s aut hor shares -- also shares the other concerns
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1 M. Mirray has about other issues in his letter, to
2 wt: 2, the consistency of reported flowrate
3 statistics; 3, the nunber of reactor units in operation
4 varied substantially over tine; 4, systemalteration on
5 the night of February 16th or the norning of February
6 17th; and, 5, the flow of steamthrough the pipe to
7 J.M Products. This author reserves the right to
8 address these issues at a later date.
9 As of this point in time, have you fornul ated
10 an opinion as to any of those matters?
11 A Let's see, steamflow rate statistics, |'ve
12 not | ooked at those. | would really like to have
13 M. Penon's original spreadsheets.
14 l"'mnot -- M. Mirray has done nore with the
15 nunber of reactor units, so | need to dig into that.
16 Q Sir, the -- the question is real specific.
17 A. Ch, maybe | m sunder- --
18 Q Sitting here today, have you fornul ated any
19 opinions as to the matters listed in this paragraph to
20 whi ch you are prepared to testify?
21 A Let's see here. Yeah, the flowrate -- the
22 flow rate statistics we've tal ked about already in
23 great detail so | don't need to opine any nore on that.
24 Nunmber of reactors, not now.
25 System al teration, not now.
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1 And then the fl ow of steamthrough the pipe,
2 we' ve tal ked about that. And | should have put "steant
3 In quotes, so that's a typo on ny part. But, yeah, and
4 we' ve tal ked about the steamflow, so |I've already

5 opi ned on that.

6 Q Okay. Well, with respect to the steamfl ow,
7 that's not included within this report, is it?

8 A. No, it's not. And | did -- again, | did that
9 -- | did not know what the dianeters of the pipe were.
10 When | found -- when | read M. Bass's dep and | saw
11 that, | thought, this is sonething I need to | ook at,
12 so that's when | did it.

13 Q So that was done after the fact?

14 A After the report, yes, sir.

15 Q And have you done a subsequent report to add
16 that in?

17 A Not vyet.

18 Q Sir, the next section is entitled he-Cat --
19 |"msorry, E-Cat Heat Rejection. And to do this, you
20 do a nunber of cal cul ati ons here.
21 And | think -- or am| correct in saying that
22 t hose are predicated upon this chart that you' ve
23 provi ded ne?
24 A They' re sonmewhat simlar. |If you |look at 79
25 times 3,413 -- and | hope ny nunbers cone out exactly
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1 the sane -- so, yeah, this was predicated on the

2 average over the what, year, 15-nonth testing period,

3 what ever the nunber of days was. That's why | used the
4 790 and then the 1 negawatt down at the very bottom

5 just to give the two nunbers for a conpari son.

6 Q kay. Let ne ask you a question. The nunber
7 3,413 BTU hours divided by kilowatts, where -- where do
8 you get that nunber?

9 A That -- that's a standard conversion from

10 metric to English, English to netric.

11 Q BTUs to --

12 A BTUs per hour per Kkilowatt.

13 Q And, sir, looking at the next page, page 15
14 of your report --

15 A Yes.

16 Q -- the first real paragraph, other than your
17 cal cul ations, it says, an 80 boiler horsepower boiler
18 Is a small commercial boiler. For illustration, below
19 Is a generic picture of a very conmon Cl eaver - Brooks
20 steam boil er of this type.
21 That's not what exists at the E-Cat plant, is
22 it?
23 A | couldn't hear your l|ast part.
24 Q That's not what's at the Doral facility?
25 A Oh, no, no. This was -- this was put in just
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1 merely for conparison to conpare the E-Cat to
2 conventional technol ogy of the sanme output, not
3 necessarily the sane physical size --
4 Q kay. Is that --
5 A -- or configuration.
6 Q Is that 80 boil er horsepower (BoHP) boiler
7 capabl e of putting out the amount of -- well, capable
8 of putting out -- | believe you used 790 kilowatt --
9 kil owatts per hour?
10 A Yeah. |If you -- if you |look at the top of
11 page 15, that's what those two -- those cal cul ati ons
12 were, just a cross-check. And | converted kilowatts to
13 BTUs and then BTUs to boil er horsepower.
14 Q  Ckay.
15 A. And then -- and then the second cal cul ati on,
16 | did it just straight, | |looked it up off another
17 conversion just to do a cross-check, because | always
18 try to cross-check ny work, and they canme up pretty
19 cl ose.
20 Q kay. So you state here that it does not
21 appear to be greatly different in size than the E-Cat.
22 What does that tell you?
23 A Just -- I'mjust talking phys- -- you know --
24 you know, its output, thermal output -- alleged thernal
25 out put woul d be the sane. And then the physical size,
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1 it's roughly the sane again, you know --
2 Q How long is that boiler?
3 A Ch -- and, again, this nmay not be an 80
4 hor sepower boiler. This is a C eaver-Brooks picture.
5 Al right. So if you | ook at the man, yeah, probably
6 12 feet |ong.
7 Q 12 feet long and --
8 A | sh.
9 Q -- what about hei ght?
10 A VWll, it looks |like about 8 feet, again,
11 dependi ng on the guy. Total, probably 8 foot-ish.
12 Q Were you aware that the E-Cat is contained in
13 a 40-foot container?
14 A | was.
15 Q Ckay. And you said this is 12 foot | ong.
16 W' re tal king about --
17 A. This is just to give a conparison of the --
18 of the size of an 80 horsepower boiler to conpare it to
19 t he size of an E-Cat.
20 Q You woul d agree that it is greatly different
21 in size than the E-Cat, wouldn't you?
22 A. Not greatly different; it is sonewhat
23 different.
24 Q In fact, the 40-foot container is nore than
25 tw ce and alnost three tines -- actually three tines as
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1 | ong?
2 A kay. Fine.
3 Q Did that have any effect on your report, sir?
4 A Well, just, again, | was doing this for, you
5 know, conparison's sake, not as an exact nunerical,
6 here's apples, here's oranges.
7 And when | say greatly different in size, you
8 know, if you would say, now, if we conpare it to this
9 bui |l di ng, yeah, it's greatly different. But the whole
10 E-Cat is several nodules and that are, you know,
11 different size kind of stacked together. So if you
12 | ook at the volunme and so forth, yeah, they're
13 different. The E-Cat is bigger, | will -- you know,
14 there's no question about that, but they' re not hugely
15 different is what |'m saying.
16 Q kay. SO0 -- so this boiler, which is
17 approximately a third of the size, is capable of
18 putting out the sane anount of energy that the E-Cat is
19 purported to have put out?
20 A Yes, that's correct.
21 Q Now, you then, in the paragraph bel ow that,
22 go in and you ask a -- what appears to be a rhetorical
23 guesti on, what happens to this heat --
24 A Correct.
25 Q -- the amobunt of heat that's being put out by
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1 the boiler or by the unit, Doral.

2 And you go on to describe that in a

3 commerci al operation, that the heat would be used and
4 t he product stream would then have to be cool ed for

5 further processing and packagi ng and shi ppi ng, et

6 cetera, basically stating that all of the heat that

7 entered the product stream would | eave the product

8 streameither by air cooling or by sone sort of heat

9 exchanger?

10 A Correct. There may -- and | shoul d have

11 probably added a little bit of water cooling depending
12 on the process, but that doesn't change the overal

13 concept of what I'mtrying to say. The heat has to go
14 sonewher e.

15 Q In reference to make --

16 A D d you change pages?

17 Q Yeah. Go on to page 16. You state, to

18 illustrate, if one boils water (212 degrees Fahrenheit)
19 to make sweet tea.
20 Now, when you nmake sweet tea, sir, do you
21 turn it into steam or does it allow -- do you allow it
22 to remain in the liquid fornf
23 A. | don't nake sweet tea, and | did that
24 because we'd be -- we're going to play to a southern
25 audi ence, so -- no. But you get the water right where
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1 it boils and when it's -- even before it starts to
2 boil, you' ve seen people put a pan of water on the
3 stove, at maybe what, 195, 200-ish, it's going to start
4 to vapor because the vapor pressure is going up. You
5 know, it's not really steamng, it's vaporing.
6 So, no, once the water starts to boil, then
7 you put it in the tea. Because once it's 212, it's not
8 going to get any hotter than that at sea level. That's
9 as hot as it's going to get.
10 Q Ckay. So you can't really conpare that
11 necessarily to steamthat you refer to in the paragraph
12 bef ore?
13 MR, LOVAX: (bjection to the formof the
14 guesti on.
15 A. " mnot follow ng your question.
16 Q Well, you state in the paragraph before, al
17 the heat that entered the product stream would have to
18 | eave the product stream --
19 A Yep.
20 Q -- either by air cooling or sonme sort of heat
21 exchanger ?
22 A Yep.
23 Q You go into illustrate -- and you're talKking
24 about hot water as opposed to steanf
25 A Right. But the sane concept applies. The
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heat has to go sonewhere. The steam or the hot water
are hotter than the surroundings. And, again, if we go
back to your -- the coffee anal ogy, you get sone 180
degree, $2 million MDonald' s coffee and you sit it in
a room over tine that coffee is going to cool to room
tenperature. The heat has to go sonewhere.

Q Okay. Now, you say in the second paragraph
on page 16, In an industrial process, the product
cooling is accelerated by the use of heat exchangers or
fans or other nmechani cal neans of cooling.

And | believe you go down fromthere, excuse
me, and you say, in the issue at hand, let us first
assune that air is used to cool the product stream
Pl ease keep in mnd that 2,700,000 BTUs enter the
product stream every hour of every day in the test.

You go on to say, the sane 2,700,000 BTUs per hour then
| eaves the product stream and has to be rejected to the
envi ronnment ?

A Correct.

Q Okay. Now, the next paragraph, you refer to
the simulation videos perfornmed by Engi neer Mirray?

A Uh- huh, | did.

Q And you don't know what presunptions were put
Into those cal cul ati ons or sinulations?

A. That's correct. |"ve testified to that
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1 al r eady.
2 Q Do you know the size of the Doral facility?
3 A | do not, not -- not with any specificity
4 yet.
5 Q kay. And you don't -- and you didn't do
6 your own cal cul ati ons or projections?
7 A Not like M. Miurray did in this regard, no.
8 Q Did you do any others?
9 A For airfl ow?
10 Q well, for --
11 A O for heat sinmulations? No, | have not done
12 a heat sinulation simlar to what he did.
13 Q Do you know what assunptions M. Mirray nade,
14 such as were there any vents?
15 A. | -- | believe he did show sone vents, but,
16 again, how he sized themor so forth, the specifics |
17 do not know at this tine.
18 Q And woul d those specifics affect your opinion
19 as to the ability of the environnent to reject that
20 heat or to dissipate that heat that was generated by
21 t he plant?
22 A. To a smal | degree, yes.
23 Q To a smal|l degree. Wiy is that?
24 A Wl |, because the heat is being generated at
25 such a high rate that it's going to take a lot of air
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1 nmovenent to get rid of it.
2 Q And so if, let's say, there were | arge bay
3 doors at the back of the facility that were | eft open,
4 woul d that allow heat to escape?
5 A It would all ow sone escape, because, again,
6 hot air rises. GCkay. So that air is going -- you
7 know, the heat is going to be generated and that air is
8 going to be continuously heated, it's going to tend to
9 rise, and then sone of it wll start to spill back
10 down.
11 So | don't knowif M. Mirray did a
12 simul ation with doors open or doors closed, but that
13 m ght be a very productive thing to | ook at.
14 Q Okay. Now, the heat rising could go up to
15 vents in the ceiling, correct?
16 A It could, yes.
17 Q Ckay. Do you know -- do you know how many
18 vents there are in the ceiling?
19 A No, | don't. The pictures | took when | was
20 outside | ast week | ooked |ike there was one power
21 ventilation fan, and then the other m ght have just
22 been an area that it m ght have been a skylight. |
23 couldn't tell froma distance.
24 Q So you don't know, you're specul ating?
25 A Well, oneis -- one is definitely a vent fan.
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1 Ckay. | know that for a fact. Wiether it was running
2 or not, | don't know.
3 The other, I'"mjust going to have to say |
4 don't know for sure right now.
5 Q How nmuch -- how nmuch heat could be renoved by
6 t hat vent fan?
7 A. Not knowi ng the size of it, | can't answer
8 t hat now.
9 Q Ckay. Do you know if M. Mirray assuned that
10 that was a vent fan in operation?
11 A. That, | don't know.
12 Q How nmuch heat could be renoved by opening the
13 doors in the rear of the plant?
14 A Again, that, | can't -- | can't give you a
15 hard answer.
16 Q Ckay. How many vents or wi ndows were there
17 at the facility?
18 A | don't think there were any wi ndows at the
19 back on the | oading dock side. There was a door, there
20 was a man door. | believe there were three -- three
21 bays. And then on the front, | did see -- off of what
22 |"massuming is the office area, there was a door and
23 the typical glass skylight or lights around it.
24 And then the wi ndows above it we discussed
25 fromM. Mirray. | -- | want to say there were siXx
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1 w ndows, there may have been four. Those are the ones
2 that |'"maware of. And, again, having -- we'll have to
3 | ook at the internal configuration of the building

4 before | can give you a hard nunber.

5 Q Okay. Now, you go on to describe, after

6 going through M. Mirray's reports, which he did not

7 verify, you go on to say that, JMP could have used a

8 roof -mounted fan to renove all the rejected heat.

9 Do you know i f that was done or not?

10 A | -- 1 didn't -- | have -- |'ve seen no

11 evidence of it to date. Fromwhat |'ve seen, | don't
12 see any evidence of it.

13 Q And what you've seen -- well, turning to page
14 17, these are just exanples of roof-nounted ventilation
15 uni ts?

16 A The top one is. The bottomone is a standard
17 cooling tower.

18 Q Okay. Now, turning the page to -- and do you
19 know i f either one of these were present?
20 A | know a cooling tower was not present.
21 Q How do you know t hat ?
22 A | didn't see it. | looked at airflow |
23 | ooked at the facility, and |I | ooked at air photos from
24 Googl e and Bing, and saw not hi ng anywhere in the area
25 t hat even resenbled a cooling tower.
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1 Q Let's tal k about those photos.

2 Those are the photos that are contai ned on

3 page 187

4 A That is correct, yes, sir.

5 Q When were those photographs taken?

6 A That, | don't know.

7 Q Coul d they have been taken in 20127

8 A. They coul d have been, sure.

9 Q kay. Could an overhead unit have been added
10 since that tinme?

11 A It's possible.

12 Q Ckay. Could a water tower have been added
13 since that tinme?

14 A A cooling tower, depending on the roof

15 | oadi ng and so forth, it's possible to install a

16 cooling tower, yes.

17 Q Okay. What about a roof-nounted ventilation
18 unit?

19 A Sane answer, yes, it's possible.
20 Q And you don't know whet her that happened or
21 not ?
22 A Not at this tinme, no.
23 Q. kay. Simlarly, a heat exchanger could have
24 been installed within the unit; is that correct?
25 A Now, you're going -- please be nore specific

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 302 of
427
CONFIDENTIAL

Page 302
1 wth ne, because I'mstill -- you know, when you say --
2 and, again, I'"'mnot trying to be difficult here, but I
3 want to know to which heat exchanger you're referring.
4 Q kay. The heat exchanger that we referenced
5 before on the nmezzanine --
6 A Ckay.
7 Q -- and you now have a description of,
8 correct?
9 A Well, | have what was represented to Dr. Wng
10 as being the heat exchanger.
11 Q Ckay. |If that existed, how nuch heat could
12 t hat have renoved?
13 A Well, you know, with a huge if, in all caps,
14 were true, | would say Dr. Wng's cal cul ations are
15 probabl y reasonabl e.
16 But unl ess he knew the exact configuration
17 and how the pi pes were arranged and how the airfl ow
18 was, you know, all the -- all of that goes into that
19 calculation. So he's -- he's operating as nuch in the
20 blind as | am
21 Q kay. So if we were to assume, okay, that
22 the information provided to Dr. Whng that he has
23 reflected in his report were correct, you would agree
24 with ne, wouldn't you, sir, that the anount of heat
25 bei ng produced by the E-Cat unit, or purportedly being
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1 produced by the E-Cat unit, could have been di ssi pated
2 t hrough that heat exchanger?
3 A How -- well, again, with the huge if, | wll
4 give you a qualified yes.
5 But here's the question | have: How did the
6 heat get fromthe serpentine -- again, | shouldn't be
7 aski ng you questions, but it's a rhetorical. | don't
8 under stand how the heat got fromthe serpentine
9 exchanger in the black box to the all eged heat
10 exchanger in the nezzani ne. Nobody has expl ai ned that
11 to ne yet.
12 Q Have you asked?
13 A |'ve asked these fellows and M. Miurray and
14 t hey don't know.
15 Q Ckay. Do you know if they've asked anyone?
16 A That, | don't know.
17 Q Dd you wite an enail to M. Barry Wst and
18 ask?
19 A | have no idea where he is.
20 Q What about M. Penon?
21 A | -- no. No. | nmake it a practice not to
22 talk to people on the other side of the issue, as you
23 can under st and.
24 Q s M. Penon on the other side of the issue?
25 A He's a defendant .

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 304 of
427
CONFIDENTIAL

Page 304
1 Q I s he?
2 A | believe he's -- isn't he a nanmed def endant
3 in the countersuit?
4 Q He's not a defendant in this case as it
5 stands now. He was originally naned.
6 A Then | guess I'"'mat a bit of a loss. Wit a
7 mnute. Here. Here it is on the -- yeah, he's -- in
8 this countersuit, Fabio Penon.
9 Q What are you | ooking at, sir?
10 A Exhibit Nunber 7, the front cover page.
11 Q Do you know whet her he's been di sm ssed from
12 this suit?
13 A That, | don't know.
14 Q So before you went down to M. Penon's
15 deposition, did you ask counsel whether he was still a
16 party to the suit?
17 A No. It didn't seemlike -- no, | did not.
18 Q Did you ask hi many questions other than the
19 guestions that were asked during the course of the
20 deposi tion?
21 A I"'mnot a lawer. | couldn't legally ask him
22 guestions, | don't believe.
23 Q Coul d you have wal ked up to himand said
24 hey, how are you doi ng today?
25 MR, LOVAX: (bjection to the formof the
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1 questi on.
2 A | think we exchanged a little pleasantries at
3 the end, but that was it.
4 Q Did you ask himif he wouldn't mnd if you
5 asked him questions?
6 A No, | did not ask him
7 Q Now, sir, |ooking at --
8 A. And, again, at the tine, | was -- let ne --
9 let me clarify alittle. At the tinme, | was presum ng
10 that he was still an adverse party, so ethically I
11 cannot talk to himor ask himaquestions if he's an
12 adverse party.
13 Q Who told you that you cannot talk to hinf
14 A That's been ny understanding all along. And
15 even if | can, | don't, because he's an adverse party
16 and | just -- | make it a practice not to do so.
17 Q kay. The -- |ooking at page 20, is it fair
18 to say that the first two paragraphs are just sinply
19 your description of what you see in that photograph?
20 A It is.
21 Q Okay. Then in the third paragraph starting,
22 Is there anyplace else in the facility, then you go on
23 and you performa calculation to determ ne whet her
24 there could have been -- or city water could have been
25 used to reject that anount of heat energy, correct?
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1 A Correct.
2 Q And based on the cal culation that you
3 performed assum ng the 50 degree inlet water
4 tenperature and 130 degree water outlet tenperature.
5 Now, you say sewer tenperature restriction.
6 Where did you get that informtion?
7 A. A lot of places use 130 degrees, well, as a
8 sewer tenperature restriction, nunber one, because a
9 | ot of sewer pipes are now made out of plastic, and if
10 you put really hot water down them they don't like it.
11 It will destroy themor damage them And then a | ot of
12 times, waste treatnment plants, the bugs |ike a certain
13 tenperature, so --
14 And then M am -Dade may be different. But
15 nost of the jurisdictions that |'"'mfamliar wth have
16 sonme kind of a sewer water tenperature restriction to
17 protect their facilities and protect their -- their
18 bi ol ogi cal processes in the waste treatnent plant.
19 Q s it your opinion, sir, with respect to the
20 water flow neter that was used on the E-Cat, that
21 addi ti onal water was being supplied fromthe J.M side?
22 A. I'"'m-- I'"'mraising that as a possibility.
23 I"'mnot stating it for an absolute fact because, again,
24 our side of the litigation has not been allowed in
25 there yet.
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1 Q Where -- where would that water have cone
2 fronf
3 A The city.
4 Q Ckay. But you checked the -- the water usage
5 for that facility and it averaged 4.6 gallons per hour?
6 A That's -- yeah, that's what the nunbers tend
7 to indicate.
8 Q Ckay. Wuld 4.6 gallons per hour of water
9 flow be sufficient to result -- wait. 1|s that between
10 1 and 1.6 cubic neters of water?
11 A l'"d -- 1'd have to do the calculation. |
12 can't answer that right now.
13 Q Ckay. So you don't --
14 A It's a pretty sinple calculation, but | can't
15 answer it right now.
16 Q You don't know whether 4.6 gallons of water
17 I's equivalent to 1 cubic neter of water?
18 A | forget the conversion factor right now.
19 But, again, that -- to ne, that's a trivial
20 Issue. It's a math cal cul ati on.
21 Q Okay. So you go on and you do that
22 calculation with respect to a fluid cooling system a
23 wat er cooling system correct?
24 A Correct. Sone kind of a heat exchanger,
25 yeah.
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1 Q And based on the fact that there were only
2 4.5 gallons per hour used, you cane to the concl usion
3 that there was not enough water usage fromcity water
4 to have cool ed that amount of heat --

5 A Correct.

6 Q -- is that correct?

7 A. Yes, sSir.

8 Q Ckay. So you've determned that city water
9 was not used for that heat rejection?

10 A Correct.

11 Q Now, you then go down and say, where did the
12 rej ected heat go? Air cooling, no.

13 What did you base that concl usion on?

14 A My analysis of the airflow -- a lot on

15 M. Mirray's -- not ny analysis, M. Mirray's

16 anal ysis --

17 Q Ckay.

18 A -- on -- on what happened, how the buil ding
19 woul d heat up, if that anmount of heat will continually
20 reject it into the facility.
21 Q Okay. But you don't know what presunptions
22 wer e made and what -- what avail abl e avenues for that
23 heat energy were, such as the nunber of vents, their
24 operational ability or whether there was a heat
25 exchanger up on the nezzanine, as you described it, of
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1 the facility?
2 A. Vll, we've discussed that. Again, I'm
3 not --
4 Q | just want to be very specific here.
5 Wth respect to your conclusion that it was
6 not done by air cooling, that was predicated upon
7 M. Mirray's anal ysis?
8 A Primarily, yes.
9 Q kay. The cooling tower, no.
10 I s that predicated upon your observation of
11 t hose two aerial photographs?
12 A O the two air photos. And then, again, in
13 | ooking at the picture of the facility, go back up a
14 page to |l ook at the -- the photograph on page 20 of
15 Exhibit 7, | don't see any kind of industrial
16 equi pnment, | don't see -- | see there mght be a couple
17 of pipes on -- on the backs -- on that back wall where
18 they're going up. Those could be for an
19 air-conditioner, those could be roof drains, but I
20 don't see any kind of serious piping, racks, anything
21 that would indicate an industrial endeavor inside of
22 t hat encl osure.
23 Q What all -- what would you expect to see --
24 A Wll, let ne -- I'"'msorry. Let nme finish.
25 " msorry.
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1 So | don't -- you know, to go up to a cooling
2 tower and back, you're probably -- again, wthout doing
3 a design calculation right now, probably | ooking at 6-,
4 maybe 8-inch pipe going up and com ng back.
5 Q How |l arge is that pipe on the back wall in
6 t hat phot ograph?
7 A | don't know. There's no scale.
8 Q So you don't know, it could be a 6-inch pipe.
9 A It could very well be.
10 Q It could be an 8-inch pipe?
11 A Possi bl y.
12 Q So you don't know, you're specul ating?
13 MR, LOVAX: (bjection to the formof the
14 guesti on.
15 A. It's a speculation -- and specul ati on may be
16 the wong word -- based on 40 years of working in and
17 around real industrial facilities.
18 Q Do you know what they were producing at J.M?
19 A Not hi ng, | don't think.
20 Q And what do you base that conclusion on, sir?
21 A The evi dence |'ve seen.
22 Q What evi dence have you seen?
23 A. There's no -- well, again, | see no evidence
24 of an industrial facility here in the picture that we
25 di scussed.
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1 Q What is lacking fromthat photograph that

2 tells you that there was no producti on what soever?

3 A May | read to you? 1've witten it in the
4 report. The second paragraph bel ow the picture, The
5 | ast interior. Al right.

6 And then the second, Qther than the small

7 itens along the left wall, there are no visible pipes,
8 pi pe racks, pipe drops, conduits, cable trays,

9 transfornmers, switchgears and so on and so on with

10 whi ch one would normal |y associ ate even a snal |

11 manufacturing facility.

12 And that's not exact, but | shortened it a
13 little.

14 Q Now, those pipe drops, conduits, pipe racks,
15 vi si bl e pipes, cable trays, that would vary dependi ng
16 on what you're producing, isn't --

17 A Ch, yeah, no argunent.

18 Q So what were they allegedly producing there?
19 MR, LOVAX: (bjection to the formof the
20 guesti on.
21 A |'ve heard various things. |'ve heard
22 cooki ng pl ati num sponge, |'ve heard graphing. That's
23 really all |'ve heard.
24 Q kay. But --
25 A Let ne finish the question. |'msorry.
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1 But |'ve seen no invoices sent out for

2 products sold to custoners. |'ve seen no receipts for
3 I ncomng materials. |[|'ve seen no construction

4 docunments that show how the facility was constructed.

5 So there's nothing that |leads nme to believe they were,
6 in fact, producing anything.

7 Q Okay. Your -- your evaluation with respect

8 to that, is there any specific nethodol ogy, technique
9 or theory that you apply to cone to that concl usion, or
10 Is that just your observation?

11 MR, LOVAX: (bjection to the formof the

12 guesti on.

13 Q s that just your observation or the facts?
14 A It's real -worl d observati on based on 40 years
15 of industrial experience, plus all the other stuff --
16 Q Is it your belief that a | ayperson woul d not
17 be able to cone to that conclusion on their own?

18 A A |l ayperson that works in a factory that

19 under stands factory would conme to that concl usion,
20 pretty much the sane concl usion.
21 Yeah, they could have a small machine shop in
22 t here maki ng wi dgets that wouldn't need heat w th what
23 they got there, that could -- that coul d happen.
24 Q Ckay.
25 A. But for anything that's a nassive steam user,
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1 | see no evidence of that occurring in this photograph.
2 Q How do you -- how do you cook platinum

3 sponge, sir?

4 A Well, that's an interesting question. |'m

5 gl ad you asked that question, you know, because | had
6 t hat sane question nyself and --

7 Q Are you an expert on cooking platinum sponge,
8 sir? l've got limted tinme, so l'mgoing to try to

9 find --

10 A No, wait a mnute. No, |I'mgoing to answer
11 your question. You asked ne a question --

12 Q Well, then, I'"'mgoing to strike the question
13 because |I'mnot going to waste ny tine while you | ook
14 t hrough docunents.

15 A. All right. 1'll be brief then wthout the
16 docunent .

17 The engi neer, the product engineer that |

18 sent an email to at one of the platinumfacilities said
19 he had never heard of cooking platinum sponge.
20 Q What facility, sir?
21 A That's why |I'm | ooking for the piece of paper
22 so | can give you the conpany.
23 Q You know what, | don't even need it, it's
24 hear say.
25 So, sir, going back to your report, now,
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1 you're not an expert on cooking plati num sponge or --
2 A. If it exists, even if it -- if cooking

3 pl ati num sponge is, in fact, a legitinmate industri al

4 process.

5 Q Sir, it sounds to ne |ike you'd rather play
6 the role of a jury nenber as opposed to an expert.

7 A. No, but | |ike --

8 MR LOVAX: (bjection.

9 Q You seemto be opining to areas outside of
10 your area of expertise.

11 A You asked ne a question. | --

12 MR. LOVAX: Hold on. Hold on. Wit for a
13 guestion. | haven't heard a question. Until there's a
14 guestion, you don't need to say anything.

15 THE W TNESS:. Sorry, gentl enen.

16 MR, LOVAX: |s there a question?

17 BY MR ANNESSER

18 Q Sir, comng to page 21 of your report, you
19 state, There are now but two alternatives. And, again,
20 we' ve al ready established that the air cooling was
21 predi cated upon M. Miurray's findings in his study.
22 So absent that, that the heat just vanished,
23 and | don't think anyone has clainmed that in this
24 case --
25 A. Ckay. We agree on sonet hi ng.
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1 Q -- that it never existed.
2 A That's ny contenti on.
3 Q kay. |If there was a heat exchanger there in
4 pl ace, sir, and I know you have not seen evi dence of
5 it, but if, in fact, there was a heat exchanger as
6 described in Dr. Wng's report, could that not have
7 al so been a source by which the heat could have been
8 removed?
9 A Until | know how the heat got fromthe
10 serpentine exchanger in the black box to the heat
11 exchanger -- the alleged heat exchanger in the nezz, |
12 cannot -- | cannot give you an objective engi neering
13 answer to that question, because the heat has to nove
14 frompoint Ato point Bto point C. Nobody has told ne
15 the internedi ate step.
16 Q Ckay.
17 A So you --
18 Q So your answer is | don't know?
19 A No. M/ answer is you have posited no neans
20 for me to get -- for me -- for anybody to get the heat
21 fromthe serpentine coil to the nezz. If you had --
22 don't have a neans, it didn't happen.
23 Q kay. If there's a -- let ne give you an
24 exanple. |If there's a fan in there that pushes the
25 steam al ong, would that --
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1 A A fan to push steam are you serious?
2 Q Well, okay, how would you nove steam sir?
3 A At that pressure, you can't.
4 Q You can't nove steanf
5 A You're going to have to have a pretty cold
6 surface to create the pressure differential to nove
7 zero psi steam at those velocities through that size
8 pipe. It's not going to happen.
9 Q At what velocities, sir?
10 A Any of them Any that are listed in that
11 chart in Exhibit 12, it's not happeni ng.
12 Q And what net hodol ogy, technique or theory do
13 you use to cone to that concl usion?
14 MR, LOVAX: (bjection to the formof the
15 questi on.
16 A The sanme answer as before to multiple
17 questi ons.
18 Q 40 years of experience in the boiler
19 I ndustry?
20 A Thank you, sir.
21 Q | can give it nyself.
22 A. Holy cow.
23 Q Hey, | m ght be an expert.
24 Now, sir, you -- so howlong did it take for
25 you to do all of your research and conpile your report?
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1 A It was a period -- it was -- the tine was --
2 admttedly, the time was conpressed. | want to say
3 probably about five days just going al nost flat out.
4 And, again, that's not a hard-and-fast nunber. 1[|'d
5 have to |l ook at ny billing record, you know, ny hourly
6 nunbers in ny book.
7 Q So in five days, you did your full analysis
8 of all those docunents and generated your report?
9 A O the -- of the information | had at the
10 time, yes.
11 Q Did counsel, when they retained you, give you
12 any restrictions as to your assignnent?
13 A Well, they said to see what you can find out,
14 you know, dig into the information and cone to your own
15 anal ysi s.
16 And, in fact, they were -- on the -- on the
17 initial conference call, they were pretty adamant,
18 because -- about -- because M. Miurray had witten sone
19 stuff, they were pretty adamant about not giving ne
20 M. Mirray's anal yses so as to taint any concl usions
21 that | would cone to. They wanted ne to cone to the
22 conclusions | cane to not totally independent of
23 Murray, because obviously I"'mgoing to rely on his
24 airflow, but pretty nuch i ndependently of the other
25 t hi ngs he had concl uded.
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1 Q Yet on day one, actually, in fact, the day
2 before you were retained, you had a copy of his
3 gquesti onnaires.
4 Wll, here's -- here's the issue that |'ve
5 got, sir, is while you tell nme that they wanted you to
6 remai n conpl etely independent, on -- as of the 24th of
7 January, | believe the day before you were retained,

8 you had been provided a nenory stick with, anong ot her
9 things, M. Mirray's first queries to Engineer Penon,
10 hi s spreadsheet sunmarizing the data from Fl ori da Power

11 & Light prepared by M. Mirray, Industrial Heat's

12 spreadsheet summari zing the data from Penon's file, the
13 final report prepared by -- or on behalf of M. Mirray,
14 as well as M. Miurray's Cctober 31, 2016 power

15 analysis, M. Mirray's photographs of the Doral

16 | ocation, his videos of heat sinulation conducted by

17 Joe Murray, and a video and photo of the flow neter

18 time | apse conducted by Joe Mirray.

19 So on one side they're telling you, we want
20 you to be conpletely independent from M. Mirray, and I
21 understand that, but then on another side, they've

22 produced all this infornmation to you the day before you
23 were retained that results fromM. Mirray's work as

24 opposed to your own.

25 MR. LOVAX: Is -- is there a question?
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1 Q Is that -- is that correct, sir?
2 MR, LOVAX: (bjection to the formof the
3 gquesti on.
4 Q How -- how can | justify those two positions?
5 A Understood. | did receive -- and it was
6 actually two sticks, not one. But | -- | didn't get to
7 themuntil a day or two. | mght have stuck them on ny
8 hard drive, but | didn't do anything with them
9 And, yeah, they did give ne that information.
10 He was | ooking at the neter and the -- but they
11 didn't -- what | kind of assuned where he had done
12 simlar -- a simlar expert report, so naybe it was
13 just a m scomuni cati on.
14 But even so, | have not | ooked a lot at his
15 Fl orida Power & Light conparison. | |ooked at it, but
16 | didn't study it. And his flow sinulation, again, |
17 | ooked at it, so | was relying -- because of the
18 absence of evidence or docunentation fromplaintiffs, |
19 had to rely on that.
20 So |l -- and I don't know if there was other
21 i nformati on that he had produced that is subject to
22 their privilege in their attenpt to keep ne as
23 | ndependent as we can.
24 So, yeah, | did rely on sone of his
25 i nformation, but you've probably already figured out,
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1 |'"'ma pretty hard-headed guy, | nake ny own
2 concl usi ons.
3 Oh, and | did find that email, in case you're
4 interested. The fellow s nane on the pl ati num sponge
5 Is Gabriel Leis. He's a product engineer with Amrerican
6 Elenents. So if you would like a copy of this, | wll
7 be nore than happy to give it to you.
8 Q VWell, we're -- we're going to go through sone
9 of the stuff you brought with you today.
10 But before we do, did you do anything to
11 prepare for your deposition today?
12 A | did.
13 Q What did you do?
14 A. Qovi ously, talked to counsel, you know, work
15 product -type di scussions. And then |I've just done nore
16 research, subject to the report, obviously our
17 di scussi ons haven't stopped, ny anal ysis hasn't
18 stopped, so |I've been | ooking at nore -- nore issues as
19 | -- and, again, as ny understanding cones up --
20 because this is a conplicated case, | think we can al
21 agree to that. You know, at |east from ny standpoint,
22 this is not a sinple case. So, you know, as ny
23 understanding is maturing, |I'm|ooking at nore things.
24 And |I'm not saying ny understanding was i nmature at the
25 beginning, it's just, you know, I'm-- it's filling
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1 out .
2 Q Ckay. Now, sir, you had nentioned
3 previously, and | -- it just cane back to ne, that you
4 had seen an expert report from M. Mirray?
5 A No, not an expert report. They -- | did not
6 see that and they did not provide ne one, and | don't
7 know i f there is one.
8 Q Did you review any report of M. Miurray's?
9 A Well, before, his analysis. Now, is that a
10 report or analysis? Semantics. GCkay. His airflow
11 simul ation, a report, analysis? Again, we can quibble
12 words. But | did not see a report simlar to a typical
13 expert report that one normally sees in litigation.
14 Q Wll, sir, I'd like to take a | ook at the
15 docunents you' ve brought with you today other than the
16 ones that we've already marked --
17 A Sur e.
18 Q -- to see if there's anything that I'd Iike
19 to ask you about.
20 A Certainly. Al right. How do you want to do
21 this? There's a lot of stuff here. Now, the stuff on
22 the floor, I think we've dealt with it all. Do you
23 want to go through it and make sure?
24 Q If | can.
25 A. Yeah. Absolutely. Let's nmake sure we're
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1 not -- there's enough paper flying around anyway.

2 MR. ANNESSER: Chris, do you mnd if we go

3 off the record just to take a | ook real quick and that
4 way we're not shuffling papers in front of the canera?
5 MR, LOVAX: No problem

6 THE VI DEOGRAPHER: We're off the record. The
7 time is 1626.

8 (Recess taken.)

9 THE VI DECGRAPHER: W are on the record. The
10 time is 1652.

11 - - -

12 (Deposition Exhibit 13 marked.)

13 - - -

14 BY MR ANNESSER:

15 Q Sir, during the break, we | ooked at sone of
16 t he docunents that you brought with you today. And |I'm
17 going to mark one in particular as Exhibit 13 and ask
18 you to identify that docunent for ne.

19 A Yes, sir. Wuat thisis, it's -- the top page
20 Is April of 2015. And then the other pages are various
21 iterations. O |I'msorry. The next page is -- | think
22 it's fromM. Fulviani's power readings and then with
23 his annotations in Italian on the far right-hand
24 col um.
25 And then the rest of the docunment is June of
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1 2015. And these are -- | believe | took these off of

2 what were Rossi -- | think it was Rossi -- 0075 or

3 what ever the docunent was. But basically, | just took

4 his data verbatimand | ooked at it. And then | did

5 sone data sorts on it and sone data anal ysis | ooki ng at

6 vari ous paraneters.

7 Q kay. So to take that data, did you input

8 that data directly into an Excel spreadsheet?

9 A What | did -- no. Wuat | did to avoid data
10 corruption is sonething like for M. Rossi, | wll open
11 it up or even save it as, |I'll just open it up, and
12 then | will save it as. In this case, it's |like Rossi
13 date and then underscore RES working. That way | can
14 play with it and then, you know, the other one goes
15 back, | don't touch it. And I say "play," but, you
16 know, do ny thing on the data. And if | screw up the
17 spreadsheet, it's not -- |I'mnot nessing up the data
18 that | had to work with.

19 So that -- that's the way | normal ly work,
20 that -- you know, | have a working copy, and then the
21 original | don't touch. | just open it, save it under
22 anot her name, put it away.

23 Q kay. So this data was provided to you in
24 Excel format?

25 A Yes, sSir

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 324 of
427
CONFIDENTIAL

Page 324

1 Q And what you've done is just sinply

2 mani pul ated the data pursuant to searches?

3 A Correct, doing data sorts and, yeah, various

4 statistical manipul ations.

5 Q Okay. And for what purpose did you do that?

6 A Vell, the reason -- what kind of piqued ny

7 curiosity was -- actually was during M. Penon's dep

8 | ast week when M. Pace was questioning him oh,

9 probably about the -- halfway through the tinme he had
10 allotted, and Pace was aski ng some questions about sone
11 power outages and things in the md-June tinme frane.

12 And at the tine, | didn't pay a whole lot of mnd to

13 it. | was kind of, you know, nore interested in

14 | i st ening.

15 And then ny subconsci ous kept processing it
16 and | thought, hey, let's take a ook at this stuff,

17 because, you know, Pace was interested in questioning
18 off of it, let's see why.

19 So | started |looking at it and just -- |

20 guess what really piqued ny interest is -- and I']|

21 just use -- and, oh, the first sheet, this is April of
22 2005. Again, the time -- and date and tinme colums are
23 sel f-explanatory. | didn't -- | use those in the block
24 to keep everything, but they're self-explanatory, so --
25 And |'ve got a note up here just to show what
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1 the colum headings are. T out, |I'"massumng that's
2 tenperature out, pressure out, and then tenperature in.
3 My assunption is this is the T out fromE-Cat, this is
4 the outgoing pressure, and then this is the return
5 wat er pressure.
6 Q May | see that first, please?
7 A Certainly.
8 Q Now, with respect to the P out in this
9 docunent, which you believe was the pressure out?
10 A | believe that's what it was, yeah.
11 Q kay. Those nunbers don't say zero, do they?
12 A. No, they don't. And | think -- | think I
13 conceded that it m ght have been a typo, an innocent
14 typo in Dr. Penon's report. Again, it doesn't change
15 nmy opinion in the report, but I'mwlling to admt,
16 that was probably just a m nor oversight on his part.
17 Q Ckay. So looking at this, sir, it appears to
18 you that pressure was neasured?
19 A There are nunbers on the sheet, yes, but |I'm
20 not going to concede the pressure was neasured. | wll
21 concede that there's nunbers on the sheet.
22 Q Now, you received that in an Excel format?
23 A Yes.
24 Q D d you check whether there's any sort of
25 formula or anything in this sheet?
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1 A That --

2 Q Any fornmula for a calculation of anything or
3 were these just nunbers?

4 A These are just nunbers. As far as | could

5 tell on these sheets here, they're just strictly

6 nunbers.

7 Q Al right. So the underlying data, and

8 understandably in his report he puts 0.0 and we've

9 mar ked that report --

10 MR. ANNESSER: This is your copy or is it --
11 MR, LOVAX: This is mne.

12 Q -- we've marked that report as an exhibit in
13 this case. But in the report, it reflects a pressure
14 of zero. But this appears that there were cal cu- --
15 or, I'msorry, not calculations, but neasurenents of
16 pressure taken that varied from0.0?

17 A That is correct. There are nunbers that are
18 different than 0.0.

19 Q Do you di spute any of the nunbers on that
20 sheet, sir?
21 A Vel |, subject to the discussions we've had,
22 yes, | do, okay, about as far as tenperature goes.
23 Pressure, I'mnot going to argue with too
24 much about tenperature and probably nuch -- T out,
25 yeah, I'mgoing to -- you know, we'll go to the mat on
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t hat one.

Q Ckay. That's -- and, again, the T out is
predi cat ed upon your belief that there could not have
been that anmount of tenperature because there wasn't a
super heater for this tank?

A Vell, that's part of it. That's one of
several issues that |I've identified that | think are
the cause for the nunber.

Q Coul d you summari ze for ne, because it's
getting late in the day and |'ve --

A. Under st ood.

Q -- I'"ve perhaps forgotten some of the issues?

A Sure. Heaters near the thernocouples, strip
heaters, little electric-type heaters.

Q Do you know if those existed or not? That's

a possibility.

A It's a possibility. |'mnot saying for an
absol ute fact they exist, but | also amsaying there's
a -- there's a potential they may have been there.

Q kay. And there's a potential they may not
have been there?

A. True, but | haven't seen it, sol'mstill --
I"mraising that as an issue to investigate.

Q Ckay.

A. Sone kind of an electrical box between the
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1 t her nocoupl e proper and the conputer to bias the

2 si gnal .

3 Q kay. Simlarly, you haven't seen this box,
4 it may or may not have been there, you have no

5 I nformation --

6 A The same answer as before, yes, sir, |I'm not
7 sure. And then, again, the data is just being nade up,
8 the tenp- -- | should say the tenperature nunbers just
9 bei ng made up.

10 Q That's a possibility, but you haven't seen
11 anything that indicates --

12 A There was no way | woul d know t hat because |
13 was not there when they were doing the test. So right
14 now there's no -- but I'mstill -- I'"'msaying it is a
15 potential possibility to explain the anomalies |I'm

16 seei ng.

17 Q Ckay. Okay. My | see that docunent that
18 we --

19 A Sur e.
20 Q -- had just marked as Exhibit 137
21 A Yeah. You need the whole thing, or just --
22 Q The whole thing. | want to keep that
23 t oget her.
24 A Do you want an expl anation of anything el se
25 onit, or was that it?
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1 Q No, sir.
2 A Ckay.
3 Q Not at this tine.
4 Sir, have you had the opportunity to review
5 Dr. Wng's report in this matter?
6 A | have.
7 MR, ANNESSER: (Okay. Let's go off the record
8 for just a nonent.
9 THE VI DECGRAPHER: We're off the record. The
10 time is 1700.
11 (Recess taken.)
12 THE VI DECGRAPHER: We are on the record. The
13 time is 1703.
14 - - -
15 (Deposition Exhibit 14 marked.)
16 - - -
17 BY MR ANNESSER
18 Q Sir, one of the docunents you brought with
19 you today is a docunment Thernodynam cs for Engi neers,
20 Second Edition, by Kaufui Vincent Wng, which |I've
21 mar ked as Exhibit 14.
22 And, sir, you brought that docunent with you
23 t oday?
24 A. | did.
25 Q kay. |Is there anything within this
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1 publication that you di sagree with?

2 A Well, are you tal king the whol e book, or just
3 what |'ve --

4 Q Wel |, what you've brought with you.

5 A No. Wsat |'ve brought with ne, no.

6 Q Anything in the rest of the book that you

7 didn't bring with you that you di sagree with?

8 A No. Actually, and you can tell Dr. Wng |

9 said so, | think it's a pretty good book. It's

10 readable. You know, it |ooks |like he's very rigorous
11 in his analyses, but it's readable. | like that, so
12 you can tell himl said so.

13 Q Per haps for an engi neer. Sone of us --

14 A kay. Fine. Be that way.

15 Q Al right. And | believe you said you had
16 reviewed his report --

17 A Yes, | have.

18 Q -- in this case?

19 And do you take exception with any of his
20 findi ngs?
21 A His cal culations, |I have no argunment with his
22 calculations as far as they go. But where | think
23 his -- where his report was deficient is not getting
24 I ndependent confirmation of the facts that were
25 represented to him

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 331 of
427
CONFIDENTIAL

Page 331

1 Q D d you obtain any independent confirmation
2 that those facts that you're referring to were

3 I ncorrect?

4 A |"ve been trying to and | haven't got them
5 yet.

6 Q Ckay. And what have you done?

7 A. Vel |, again, you know, the issues with the
8 heat exchanger, we've already tal ked about that, and
9 COP, so I think we have di scussed those at sone |ength.
10 Q So -- so you would agree, sir, that if the
11 factual predicate upon which M. Wng prepared his

12 report were correct, and | know that's an if for you,
13 but if they were correct, then you take no exception
14 with -- and so it's Professor Dr. Wng's findi ngs?

15 A. Do you have a copy? Could | take a real

16 quick scan of it just to make -- | don't want to say
17 sonmething that | don't really intend here. And I|'l]I
18 be -- I'll be a real quick scan of it.

19 - - -
20 (Deposition Exhibit 15 marked.)
21 - - -
22 Q kay. And I'll show you a copy which we'll
23 mark as Exhibit 15. Watch yourself on the staple.
24 A Al right. Thank you.
25 kay. |'ve done a quick scan through just to
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1 refresh ny nenory. Cbviously | disagree with himon
2 all the major points. kay.
3 As far as his calculations go, you know, if,
4 again, huge if, the information was -- presented to him
5 was correct, then his cal culations would be reasonably
6 correct, yeah.
7 Q So you said you disagree with himon all the
8 maj or points. But if the information upon which he was
9 provided is correct, then you would agree with his
10 findi ngs?
11 A | would -- | would agree with his
12 cal cul ations. Again, | disagree with himon COP. And
13 the one thing where he does tal k about -- he's on the
14 i nverse power relationship, this is on the top of page
15 -- the top of page 3, the inverse power relationship,
16 that's part of what M. Miurray | ooked at, so Il'm-- |I'm
17 going to withhold the conment on that section.
18 But as far as using COP, | totally disagree
19 wth that. And then as -- again, as far as --
20 Q And just -- just remind ne, you're --
21 A Yeah. |'msorry.
22 Q -- what you believe should have been done is
23 to nmeasure the energy output over the energy input into
24 t he E-Cat device?
25 A. Yes. Correct, using a -- that's nore
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1 standard efficiency-type cal cul ati on because it's a

2 heat conversion device -- or energy conversion device
3 as opposed to a work-absorbi ng devi ce.

4 Q Okay. Now, what about the sustainability of
5 wor ki ng conditions that -- your opinions on that

6 pertain to Dr. -- I"'msorry, M. Mirray's concl usions,
7 correct?

8 A Where are we at? Help ne out here.

9 Q Actual ly, you know what, that was in two

10 section -- page -- bottom of page 5.

11 A Let's see here.

12 Q That's from M. Mirray's opinion, not yours,
13 correct?

14 A Yeah, | understand. Again, right now, I

15 guess it's nore -- nore work i s going to have to be

16 done either by M. Miurray or sonething. Again, since
17 |"ve not studied the mnutia and the details of

18 Murray's simulation, | can't comment on that. So, you
19 know, maybe that's sonething he and Dr. Whng can duke
20 it out over.
21 Q Okay. And then, again, predicated -- you
22 predicated it upon the facts that he relied upon being
23 accurate, if we make that assunption, you don't dispute
24 his finding that the heat exchanger, if -- if
25 constructed the way that it was indicated to him and
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1 referred in this report, that that woul d have been

2 sufficient to renove the anount of heat necessary or

3 t he amount of heat that was produced or allegedly

4 produced by the E-Cat plant?

5 MR, LOVAX: (bjection to the formof the

6 guesti on.

7 Q Let ne restate that because | confused

8 nyself. Al right.

9 Taki ng the assunption that the information

10 provided to Dr. Wng was correct with respect to the

11 heat exchanger that Dr. Ross clains to have existed, if
12 we assune that that information is correct, you take no
13 exception with Dr. Wng's cal cul ati ons?

14 A The cal cul ations, per se. But in your first
15 question, you nentioned the construction of the heat

16 exchanger, and that's a huge issue.

17 Q VWll, et nme -- let me cone back to that.

18 A Ckay. Al right.

19 Q So the first part, you take no exception with
20 t he cal cul ati ons?
21 A As far as the calcul ations, per se,
22 t hensel ves go, stand alone, they're typ- -- they're
23 nonr emar kabl e engi neeri ng cal cul ati ons.
24 Q So if the -- if there was a heat exchanger
25 t hat was constructed in accordance with the information
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provided by -- provided to Dr. Wng and reflected in
this report?

A But it -- help nme. It's not -- | don't see
that the construction is -- you know, | see sone
detail s about pipes and so forth, but nothing about the
box or how the pipes were arranged as far as rows and
staggered and all that that is inportant. That's
pretty critical right there. So | wll -- 1 wll
respectfully disagree on that issue. | don't -- | know
not hi ng about the construction of said all eged heat
exchanger.

Q Ckay. What -- what woul d change that
cal cul ation? You agree that the calculation or the
fornmula used is correct?

A. | -- 1 -- | appears so. Again, it's been --
iIt's been a while since |I've done air cold heat
exchangers, so |I'd have to go back and do a little
homework of my own. But this is -- this is a very,
very standard formula. Al right. Yeah, that's --
|'ve got no argunment with that.

But as far as the specifics of the heat
exchanger, yeah, we're -- we're definitely at odds on
t hat one.

Q As to whether those -- whether the

i nformation that's provided here was correct or not or
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1 whether it exists?
2 A Whet her it's correct and whether -- nore
3 i nportantly, whether it existed or not, yes.
4 Q Ckay. But if -- if soneone were to find or
5 determne or for all intents and purposes prove that
6 the heat exister -- or heat exchanger, sorry, existed
7 in the sane size and specifications as listed in
8 Dr. Wng's report, you would agree that that system
9 woul d be capabl e of renoving the anount of heat
10 pur portedly produced by the E-cat?
11 A Not really, because, again, |'ve got to go
12 back to what | said about noving the heat fromthe
13 serpentine exchanger in the black box to this alleged
14 heat exchanger. W don't know anythi ng about the flow
15 of the fluid inside the pipe, velocity, Reynolds
16 nunber, anything like that.
17 So, yeah, again, we'll go back and forth. |
18 agree with this equation, but | disagree wth your
19 general prem se, because even so, we need a | ot nore
20 i nformati on than what | think has been provided to
21 Dr. \Wng.
22 Q So but just sitting here today, and |
23 understand you're sayi ng you need nore information, but
24 sitting here today, you're not stating that his
25 findings are incorrect, you're stating that you need

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 337 of
427
CONFIDENTIAL

Page 337

1 additional information to know whet her they woul d be

2 correct or not?

3 A ' m saying --

4 MR. LOVAX: (bjection to the formof the

5 guesti on.

6 Go ahead, you can answer.

7 THE W TNESS: (kay.

8 A l'"'m-- yeah, I"'msaying it's like on COP, |I'm
9 saying his findings are incorrect, okay, as far as how
10 to calculate the performance of this device. | totally
11 di sagree --

12 Q We're tal king about a different --

13 A kay. Now, if we're on the heat exchanger --
14 | thought it was a generic question.

15 On the heat exchanger, again, I'mgoing to
16 keep going back to the specificity issue. ay. And
17 when you say it can be proven, you know, that's --

18 Q Let me make this very easy.

19 Under a certain set of facts, Professor Wng
20 -- Professor Dr. Wng's cal cul ati ons may be correct,
21 you just don't have enough information that allows you
22 to be confortable that it is? Is that -- is that your
23 testi nony?
24 MR, LOVAX: (bjection to the formof the
25 guesti on.
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1 A What he's been given is a certain set of

2 assertions, not necessarily third party verifiable

3 facts.

4 Q kay. And if you were to assune those were
5 correct, those assertions were correct --

6 A But | won't assune those. |I'msorry, | won't
7 assumne those.

8 Q But you don't -- you don't know one way or

9 anot her whether they're correct or not?

10 A That is true. That is true.

11 Q Okay. Now, have you done any research on

12 Pr of essor Wng?

13 A Alittle bit.

14 Q Okay. Have you reviewed his report and his
15 backgr ound?

16 A | -- yeah. | went through them yes.

17 Q Do you believe he is qualified to opine as to
18 these matters based on your review?

19 MR, LOVAX: (bjection to the formof the
20 guesti on.
21 A Again, you know, it's really the court's
22 determnation is he qualified or not. But, you know,
23 | ooking at his CV and so forth, he's got a very, very
24 ni ce, wonderful academc CD -- CV, I'msorry. You
25 know, |ooking at his picture in his book, he |ooks Iike
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1 a great guy.

2 But as -- you know, | don't see a whole | ot

3 of real world engineering experience here, so, you

4 know, that -- that does cause ne a little bit of

5 concern.

6 You know, as far as doing cal culations and

7 stuff of an academ c nature, no argunment. But as far

8 as real world industrial engineering experience, |

9 don't really see any that's he's pointed out here.

10 Q Are there any other flaws that you see in his
11 report that you think are -- that you think are

12 i ncorrect?

13 A Not at this time. You know, again, you'll be
14 t he second person to know if | do.

15 Q Probably the third, | think.

16 A Yeah. Well, that's okay.

17 Q There's a coupl e peopl e at Jones Day.

18 A That's what | neant, yeah. Thank you.

19 - - -
20 (Deposition Exhibit 16 marked.)
21 - - -
22 Q Sir, just as a wapping up matter, there's a
23 nunber of docunents that you brought with you today.
24 This is the stack that you brought to ne. W're going
25 to mark that as conposite Exhibit Nunber 16. ['IIl find
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1 a way to keep those together here in a mnute.
2 You' ve al so brought with you two CDs, which
3 you've informed nme are identical; is that correct?
4 A Yes, sir, they are.
5 - - -
6 (Deposition Exhibit 17 marked.)
7 - - -
8 Q And pursuant to an agreenent with counsel,
9 what we will do is we will mark one with an exhi bit
10 sticker Number 17. Both M. Lomax and | will add our
11 initials toit. | think initials, because if we sign,
12 we mght take up all the room for authentication.
13 MR, ANNESSER: Do you wi sh to do the sane
14 wi th yours?
15 MR LOVAX: Yes.
16 MR, ANNESSER: Okay. So we will initial both
17 here. And that way we don't need the court reporter to
18 keep a copy.
19 THE WTNESS: Chris, did you initial that
20 one? M. Annesser, Chris needs to initial that one.
21 MR, ANNESSER: Onh, yes, sorry.
22 THE W TNESS: And the marker.
23 MR, ANNESSER: And unl ess corrected by
24 counsel, by agreenent of counsel in this case, both
25 will be nanmed originals for this deposition.
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1 MR LOVAX: |I'mgoing to just ask the
2 W tness, do you agree that you nade copies that are
3 identical? Is the information on those CDs identical ?
4 THE WTNESS: Yes. What | -- again, subject
5 to any conputer errors, what | didis | used ny burner
6 programto nake two copies. So rather than, you know,
7 noving the information twice, | noved it once, said
8 make two copies, and then used two discs for the sane
9 dat a
10 And then | -- after |I closed the program |
11 just did a quick spot-check on both of them
12 MR, ANNESSER:  kay.
13 THE WTNESS: So | did alittle bit of QC.
14 And | didn't check every file, but I wll represent
15 that they are identical to the best of ny know edge.
16 MR, ANNESSER: Okay. What we will do is the
17 court reporter, when we're all done, wll photocopy the
18 front of these discs and maintain that as part of the
19 record, and we will keep -- counsel and I will keep
20 copi es of these CDs.
21 - - -
22 (Deposition Exhibit 18 marked.)
23 - - -
24 Okay. And next there were the two nenory
25 sticks that you referenced earlier that we will mark as
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1 Exhibit 18. And we'll ask the court reporter to take
2 custody of those and return the original to you after

3 copyi ng each of them as quickly as she can.

4 THE WTNESS: No hurry.

5 MR, ANNESSER: (Okay. Ckay. |If we can go off
6 the record for just a nonment, | think | nay be able to
7 wrap up shortly.

8 THE VI DEOCGRAPHER: We're off the record. The
9 time is 1719.

10 (Recess taken.)

11 THE VI DEOCGRAPHER: We're on the record. The
12 time is 1725.

13 BY MR ANNESSER:

14 Q Sir, in addition to those opi nions that

15 you' ve set forth on page 21 of your report, you said
16 that there was one additional opinion that you had cone
17 to that you plan to testify on.

18 A That's correct.

19 Q And what was that additional --
20 A Could I take a |l ook at that very quickly on
21 the exhibits as a nmenory jogger?
22 Q I'"d like if you can find the original
23 exhibits so that --
24 A What nunber - -
25 Q -- we can have you refer --
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1 A -- 77
2 MR LOVAX: It's going to be up here.
3 THE WTNESS: Sorry. \Were are we at?
4 BY MR ANNESSER
5 Q Let me hand you mne for a nonent. Let ne
6 represent that that is a copy of Exhibit 7.
7 A. Yeah, it is. And the additional -- to answer
8 your question, the additional opinion that I'mgoing to
9 anend to the report is that if there were steamfl ow,
10 if, again, big if on ny part, that there's no way the
11 steam coul d have transited the pipe due to the
12 pressures and the velocities involved with the -- with
13 t he power output and the -- thermal -- excuse ne, the
14 thermal outputs that were being clained.
15 Q There's no way that it can transit the pipe?
16 A They coul d, but the pressure drop would be
17 extrenely high. And | didn't -- the velocities would
18 have to be just about double that are shown on that one
19 exhibit, the spreadsheet that | nade, to try to stuff
20 that many BTUs through pipes of those size.
21 Q kay. And when did you cone to that
22 conclusion, sir?
23 A That was just over the weekend after -- as a
24 result of the discussions, you know, during Dr. Pen- --
25 yeah, Penon's dep, and then, you know, just thinking
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1 about it, ny subconscious said, hey, let's |ook at
2 this, too.
3 Q Ckay. Over this past weekend, like
4 yest er day?
5 A Yeah, like -- like -- |ike Saturday, yeah,
6 | i ke this past weekend.
7 Q And you haven't suppl enented your report
8 or --
9 A. Not yet, no, sir.
10 Q Ckay. Did you rely upon any publications in
11 arriving at that concl usion?
12 A That's a -- that -- that would be a typica
13 fluid flow, like I gave you the fornula. That's just a
14 standard fluid nechanics flow formthat you can find in
15 any good fluid nmechanics book.
16 Q Fl uid nmechani cs or steanf
17 A No, fluid nechanics.
18 Q Are we tal king about fluid flow, or are we
19 tal ki ng about steam fl ow?
20 A It works for both of them Steamis a fluid.
21 Q Did you reference any literature in arriving
22 at that opinion?
23 A When you say "literature," |like books or --
24 Q Did you grab a book and flip through it and
25 say --
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1 A. Ch, that -- well, that spreadsheet is based
2 on -- the spreadsheet that | devel oped i s based upon
3 the continuity equation.
4 Q What is the continuity equation?
5 A | nmentioned it's nmass -- nmass flow equal s
6 density of the fluid times the velocity of the fluid
7 tinmes the flow area of the pipe.
8 And then | also used the steamtables for the
9 properties of the steamfor that |ook-up -- for the
10 | ook-up table for the various pressures.
11 Because of steam-- steam-- steam being a
12 gas, as it is conpressed to high and hi gher pressures,
13 the density or the specific volune, as we call it,
14 changes. It squeezes down. Being a gas at zero psi,
15 It may occupy -- and, again, |I'mgoing to kind of do
16 this for the canera -- a rather |large volune. As the
17 pressure goes up, the volune -- a pound of steamw ||
18 occupy a smaller and smaller vol une.
19 Also, as if -- if indeed the steam were
20 super heated, as the steam heats up, it al so expands, so
21 that's going to exacerbate the issue.
22 Q s there a reason that you did not include
23 that in your report?
24 A | didn't think of it at the tine.
25 Q | s there any specific nethodol ogy that you
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1 applied in performng those cal cul ati ons?

2 A. | think | just told you.

3 Q Well, you said that you -- that it was a

4 basi ¢ cal cul ati on predi cated upon the continuity

5 equati on?

6 A Yes. That's -- that's a formula and a

7 procedure.

8 Q s that a widely accepted equation?

9 A Absol ut el y.

10 Q Is it possible that soneone could cone to a
11 contrary position with respect to whether it is

12 possi ble to nove that nmuch steam t hrough the piping?

13 A Only if they -- excuse ne. Only if they have
14 t he same steam expertise and experience that | do.

15 Peopl e that have that expertise are going to agree wth
16 nme.

17 Q O her than that additional opinion, are there
18 any other opinions that you plan on testifying to in

19 this case?
20 A | can't delineate anything specifically right
21 now. But, again, there's nore discovery coning in,
22 nore deps. W have a site visit that we just tal ked
23 about off the record. So there may be other issues.
24 Again, | can't tell you what they are right now There
25 may be, there may not be. | don't know.
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1 Q s there any information that if you were to
2 see, that would cause you to retract any of your
3 opinions in this case?
4 MR. LOVAX: (bjection to the formof the
5 guesti on.
6 A It's going to be areally hard sell. |'m not
7 saying it won't happen, but it's going to be a hard
8 sel .
9 Q | -- 1 understand you're convinced, but ny --
10 my question is, is there any information that if it
11 were provided to you, would cause you to change your
12 opi ni ons?
13 MR, LOVAX: (bjection to the formof the
14 guesti on.
15 Q O opinion and/or opinions in this matter?
16 A Sone of the concrete and -- issues | raised
17 about the existence of the heat exchanger is one that
18 conmes imrediately to m nd.
19 Q Anyt hi ng el se?
20 A Not that | can think of right now There may
21 be others, but I'mjust -- I'mdrawing a bl ank ri ght
22 now.
23 Q | s there anything that we've not discussed
24 today that you think is pertinent to this case?
25 MR, LOVAX: (bjection to the formof the
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1 questi on.
2 A It may be pertinent and it may not be, but |
3 am concer ned about sonme of the safety issues relative
4 to the E-Cat. |If it is a nuclear reaction, excuse ne,
5 "' m concerned about the health physics issues, if it
6 is, in fact, a nuclear reaction.
7 And then just as general boiler issues,
8 again, in looking at the pictures of it and so forth,
9 |'mfearless and it scares the crap out of ne.
10 Q The E-Cat does?
11 A It does.
12 Q How cone?
13 A It doesn't look |like a properly constructed
14 pressure vessel. Even though there's no all eged
15 pressure in it, there are safety devices that al
16 boil ers should have that if they're there, fine, but |
17 didn't see any evidence of them
18 Q Such as?
19 A Over - pressure, over-tenperature, thernal
20 cutouts, things like that. You know, the normal safety
21 devi ces one sees in a boiler, even a small, |ow
22 pressure boiler.
23 And all -- and the other -- and the other
24 thing is that in a docunent in there, in ny stuff that
25 | gave you that was not provided by counsel is -- from

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 215-4 Entered on FLSD Docket 03/23/2017 Page 349 of
427
CONFIDENTIAL

Page 349

1 what | can tell, the State of Florida has no record of
2 that boiler existing at that |ocation, at |east not

3 that |'ve been able to determ ne.

4 Q What have you done to determ ne that?

5 A | checked on the state's record, their

6 website, for boiler |licenses, boiler permts, operating
7 I nspecti ons.

8 Q But you're aware that the State of Florida
9 went out there and did an inspection --

10 A Different departnment. No, this -- this was
11 t he radiologic departnent. The Florida -- the Florida
12 boi l er departnment, | believe, is part of Financial

13 Services. And | think they would be very, very

14 interested in a device that nmakes hot water or

15 al | egedly superheated steam | think they would be
16 very interested in know ng about that.

17 Q Ckay. And who have you contacted there?

18 A | have not.

19 Q So how did you cone to the concl usion that
20 there is no record of there being a boiler device at
21 t hat | ocation?
22 A A website search of the State of Florida's
23 boil er division |license records.
24 Q And what does that tell you?
25 A That they -- that sonebody did not either --
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1 well, for whatever reason, did not contact the state
2 and apply for a boiler license and inspection as is
3 required by Florida law, at |east as | understand
4 Fl orida | aw.
5 Q You woul d agree this is a nontraditional
6 boiler, would --
7 A It makes no difference. The heat source is
8 irrelevant to the fact that it's a boiler. Yeah, |
9 agree, it is nontraditional, no argunent there. But
10 from-- fromthe jurisdictional standpoint, they don't
11 make that distinction that -- that we m ght.
12 Q kay. What -- at what point or what
13 det erm nes when you need a boiler |icense?
14 A The law, the Florida | aw
15 Q Ckay. But | have a water heater in ny house;
16 Is that a boiler?
17 A. They're -- no. And they make specific --
18 technically, it is a boiler. Al right. Technically,
19 all of our water heaters are a boiler. Ckay. Because
20 of the logistics involved and so forth, nost al
21 jurisdictions have a fl oor bel ow which they're --
22 they -- you know, they say, you' ve got to have this and
23 that on them but they don't require inspections.
24 Q And what's that floor?
25 A | don't know. But typically -- I'"'mgoing to
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1 guess, okay, subject to verification wth the | aw,

2 typically it's about 85 gallons where you -- when you
3 swtch over froma typical -- like a 40 -- big 40, 80
4 -- or maybe even a little higher because | have an 80
5 gallon, maybe it's 120, but at sonme point you go from
6 being a residential to nore of a cormercial, like for a
7 smal| school, apartnent building, things |like that.

8 You know, where it becones a public occupancy is

9 typically where that break point is made.

10 Q Do you know what regulations apply to the

11 E- Cat device?

12 A As far as | know, the Florida boiler |aw

13 applies because it is considered, again, depending on
14 how we want to deal with it, a | ow pressure steam

15 boil er or a hot water boiler.

16 Q And what do you base your opinion that the
17 Florida boiler |aw applies on --

18 A Because this device is nmaking hot water, and
19 its size. And if it's a lot bigger -- as you
20 mentioned, it's a |ot bigger than an 80 horsepower
21 comrerci al boiler, which absolutely requires a |icense.
22 Q Now, commerci al boilers operate under
23 pressure, do they not?
24 A They -- there is a -- they do operate under
25 pressure. But the code, as | read the code -- and, you
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1 know, you're a |awer, you may read it and cone to an
2 entirely different conclusion; but as | read the code,
3 the pressure is immterial as far as it being a boiler.
4 There is a -- the ASME has a break point at
5 15 PSIG Below 15, it's a |lowpressure boiler. Above
6 15, they call it a high-pressure boiler.
7 So zero is still -- and, again, when you were
8 -- when we were wangling about the pressures, you were
9 showi ng pressure over zero on the | ower atnospheric,
10 that is pressure.
11 Q For -- the standard boiler is the one
12 depicted in your report, what is the average pressure
13 that they operate under?
14 A Tough question to answer. If it's -- if it's
15 a typical, again, light commercial boiler, it's going
16 to be a | ow pressure boiler under 15, they typically
17 run them around 12.
18 If it's for an industrial -- when | say "12,"
19 PSIG If it would be for a commercial application |ike
20 a laundry or a dry-cleaner, maybe 75, 80 pounds,
21 sonmet hing like that.
22 Q kay. So 12 PSIG is how many bars?
23 A. Alittle less than 1, because a bar is 14.7,
24 so it's whatever --
25 Q So it's operated under the vacuun?
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1 A Pardon? No. No. No. No. No. That's 14
2 -- I'mtal king 15 PSI G
3 MR LOVAX: (bjection. At this point, | just
4 | earned that you conpleted the deposition in terns of
5 time.
6 MR. ANNESSER: GOkay. Can | finish up this
7 coupl e short questions?
8 MR LOVAX: Yeah. |It's over by three m nutes
9 al ready.
10 MR. ANNESSER. Nobody alerted ne. |
11 apol ogi ze.
12 BY MR ANNESSER
13 Q Sir, do you mnd --
14 A No, not at all.
15 Q -- just finishing the | ast couple questions?
16 A No problem
17 Q 12 PSIGyou saidis a little under 17?
18 A 1 bar gauge. 1 bar gauge. GCkay. So -- let
19 me -- | stand corrected. It would be a little under 2
20 bar gauge. And, again, that's because | use PSIG and |
21 get a little -- 1've got to think real carefully doing
22 the transition from gauge to bar.
23 But that pressure woul d be above atnospheric
24 at sone point.
25 MR, ANNESSER: COkay. And | am out of
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1 questions, sir. Thank you very nmuch for your tine

2 today. You have the right to read or waive.

3 MR LOVAX: We'll read.

4 THE WTNESS: We'll read.

5 MR, ANNESSER: Okay. Thank you very nuch.

6 MR, LOVAX: No questi ons.

7 But | -- before we go off the record, sir, if
8 we coul d pl ease designate this testinony as highly

9 confidential at this point.

10 MR. ANNESSER: On what basi s?

11 MR, LOVAX: We're just tal king about, |

12 t hink, just to be cautious before we can actually read
13 the transcript. | think he m ght have gotten into sone
14 hi ghly confidential information.

15 Do you have an objection?

16 MR, ANNESSER: Well, | object to it, but we
17 can figure it out later. You can nmake the designation,
18 but we'll -- we will object to it at this point in tine
19 and go fromthere.
20 THE VI DEOCGRAPHER: We're off the record. The
21 time is 1740.
22 - - -
23 Ther eupon, the testinony of February
24 27, 2017, was concluded at 5:40 p. m
25 - - -
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1 CERTI FI CATE
2 STATE OF CH O
SS:
3 COUNTY OF DELAVWARE
4 |, Tracy J. Schell, a Notary Public in and
for the State of Ohio, duly conmm ssioned and qualifi ed,
5 do hereby certify that the within-named RICK A, SM TH,
P.E., was first duly sworn to testify to the truth, the
6 whol e truth, and nothing but the truth in the cause
aforesaid; that the testinony then given was reduced to
7 stenotypy in the presence of said wtness, afterwards
transcri bed; that the foregoing is a true and correct
8 transcript of the testinony; that this deposition was
taken at the tine and place in the foregoing caption
9 speci fi ed.
10 | do further certify that | amnot a
rel ative, enployee or attorney of any of the parties
11 hereto; that | amnot a relative or enployee of any
attorney or counsel enployed by the parties hereto;
12 that | amnot financially interested in the action; and
further, | amnot, nor is the court reporting firmwth
13 which | amaffiliated, under contract as defined in
Cvil Rule 28(D).
14
In witness whereof, | have hereunto set ny
15 hand and affixed ny seal of office at Lewis Center
OGhio, on this 9th day of March, 2017.
16
17
18 i
19 \jU%CJ.@M
20
Tracy J. Schell
21 Notary Public, State of Chio.
22 My conm ssion expires: Novenber 5, 2018
23
24
25
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ERRATA SHEET
RE : Rossi, Andrea v. Darden, Thonas
DEPO OF: Rick A Smth, P.E
3 TAKEN : 2/27/2017
4 DO NOT WRI TE ON TRANSCRI PT, ENTER ANY CHANGES HERE
5 Page #| Line #| Change | Reason
6 | | |
7 | | |
8 | | |
9 | | |
10 | | |
11 | | |
12 | | |
13 | | |
14 | | |
15 | | |
16 | | |
17 | | |
18 | | |
19 | | |
20 | | |
21 State of Florida )
County of Dade )
22
Under penalties of perjury, | declare that | have
23 read ny deposition transcript, and it is true and
correct subject to any changes in form or
24 subst ance entered here.
25 Dat e W TNESS NAME
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FLORIDA RULES OF CIVIL PROCEDURE

Rule 1.310

(e) Witness Review. If the testimony is
transcribed, the transcript shall be furnished to
the witness for examination and shall be read to or
by the witness unless the examination and reading
are waived by the witness and by the parties. Any
changes in form or substance that the witness wants
to make shall be listed in writing by the officer
with a statement of the reasons given by the
witness for making the changes. The changes shall
be attached to the transcript. It shall then be
signed by the witness unless the parties waived the
signing or the witness is il1ll, cannot be found, or
refuses to sign. If the transcript is not signed by
the witness within a reasonable time after it 1is
furnished to the witness, the officer shall sign
the transcript and state on the transcript the
waiver, illness, absence of the witness, or refusal
to sign with any reasons given therefor. The
deposition may then be used as fully as though
signed unless the court holds that the reasons

given for the refusal to sign require rejection of
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the deposition wholly or partly, on motion under

rule 1.330(d) (4).

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF SEPTEMBER 1,
2016. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.






