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1 UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF FLORI DA
2
CASE NGO  1:16-cv-21199- CVA
3
4
ANDREA ROSSI, ET AL.,
5
Plaintiffs,
6
VS.
7
THOVAS DARDEN, ET AL.,
8
Def endant s.
9 /
10
11
PERLMAN, BAJANDAS, YEVOLI &
12 ALBRI GHT, P.L.
282 CATALONI A AVENUE
13 SUI TE 200
CORAL GABLES, FL 33134
14 Tuesday, February 14, 2017
8:01 am - 3:16 p. m
15
16
17 VI DEOTAPED DEPQSI TI ON OF SLOCUM HATCH FOGLEMAN
(Corporate Representative of |IPH International BV)
18
19
20 Taken on behal f of the Plaintiff before
21 El i zabet h Cordoba, RMR, CRR, FPR, Notary Public in
22 and for the State of Florida at Large, pursuant to
23 Plaintiff's Notice of Taking Deposition in the above
24 cause.
25 EXHIBIT "7"
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APPEARANCES:

ATTORNEYS FOR PLAI NTI FFS:
JOHN W ANNESSER, ESQ
BRI AN CHAI KEN, ESQ
PERLMAN, BAJANDAS, YEVOLI & ALBRI GHT, P.L.
283 CATALONI A AVENUE
SUI TE 200
CORAL GABLES FL 33134
305-377- 0086
Jannesser @byal aw. com
Bchai ken@byal aw. com

ATTORNEYS FOR DEFENDANTS:

CHRI STOPHER LOVAX, ESQ.
JONES DAY

600 BRI CKELL AVENUE
SUI TE 3300

MAM FL 33131
305-714-9700

Cl omax@ onesday. com

ATTORNEYS FOR THI RD- PARTY DEFENDANTS JM PRODUCTS, | NC.,

HENRY JOHNSON, ESQ AND JAMES BASS:

FERNANDO S. ARAN, ESQ
ARAN CORREA & GUARCH
255 UNI VERSI TY DRI VE
CORAL GABLES FL 33134
305- 665- 3400
Faran@cg- | aw. com

ATTORNEYS FOR THI RD- PARTY DEFENDANTS FULVI O FABI ANI
UNI TED STATES QUANTUM LEAP, LLC:

RUDOLFO NUNEZ, ESQ.

RUDOLFO NUNEZ, P. A

200 UNI VERSI TY DRI VE

CORAL GABLES FL 33134

305- 665- 3400

Rnunez@cg- | aw. com

ALSO PRESENT
CHRI STI AN HERNANDEZ, VI DEOGRAPHER
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1 could. If you could give an audi bl e answer to ny
2 questions, that would help.
3 To the extent that you don't understand one of
4 ny questions, | would ask you to tell ne you don't
5 understand. | will try to rephrase it. If you do answer
6 nmy question, | amgoing to assune that you understood it.
7 This isn't an endurance test. |If at any point
8 in time you need to take a break, let me know And if
9 there is a question pending, I would ask first that you
10 answer the question before we take the break. Sound fair?
11 A Yes.
12 Q Ckay. Have you been desighated as the 30(b)(6)
13 witness for Inter -- IPH International BV?
14 A Yes.
15 Q And who designated you as that corporate
16 representative?
17 A The managenent of the conpany.
18 Q And who was that?
19 A Tom Dar den.
20 Q Anybody el se?
21 A Not -- no.
22 Q Okay. Who are the directors of -- | use the
23 phrase "I PH' to shorten it. Do we understand when | say
24 "I PH'" that neans |PH International BV?
25 A Ckay.
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1 Q Wio are the directors of |PH?
2 A The director Ais |IPH BV Holdings, Limted, and
3 director Bis Ben Van Wj ke, which | think is spelled
4 WI-J-K-E. He is a Dutchman.
5 Q Okay. Any other directors?
6 A No.
7 Q kay. Who are the officers of |PH?
8 A There are no officers.
9 Q Does | PH have any enpl oyees?
10 A No.
11 Q How does | PH conduct operations if it has no
12 enpl oyees?
13 A It does not conduct operations.
14 Q Okay. Does it have a contract, a services
15 contract wth I ndustrial Heat, LLC?
16 A Yes.
17 Q And what is the nature of that contract?
18 A The nature of the contract is for Industrial
19 Heat to provide services that are specified in the
20 contract.
21 Q What type of services does it provide?
22 A Related to -- primarily related to R&D in
23 connection with the |icense agreenent, the intellectual
24 property in the |license agreenent.
25 Q Is this the license agreenent that is at issue

Veritext Legal Solutions
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1 MR. ARAN. Don't worry about it. | have the
2 normal notice. But it is okay.

3 MR, CHAIKEN: |'msorry, guys. | have the

4 anmended one here. Let ne go off the record for a
5 second.

6 THE VI DEOCGRAPHER: O f the record. The tine is
7 8:06 a. m

8 (Thereupon, a recess was taken.)

9 THE VI DEOCGRAPHER: We are back on the record.
10 The tinme is 8:09 a. m

11 MR. CHAI KEN: | apol ogi ze. Thank you,

12 M. Lomax, for pointing out ny error. W have

13 provi ded now t he new anended notice for taking

14 deposi tion.

15 BY MR CHAI KEN:

16 Q M. Fogl eman, have you seen this docunent

17 bef ore?

18 A No.

19 Q You have not. Ckay. Wat did you do to
20 prepare for today's deposition?
21 A | spent tine reviewing the matter with counsel
22 yesterday, w th Jones Day.
23 Q Did you do anything el se?
24 A | read -- he presented ne with the conpl ai nt
25 and our response -- response of the defendants.

Veritext Legal Solutions
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1 Q Ckay.
2 A So | read through that briefly. | believe the
3 | i cense agreenent and the assignnment was attached to the
4 complaint. So | briefed through that.
5 Q Ckay.
6 A | don't recall any other things.
7 Q Did you talk -- did you talk to any Industri al
8 Heat enpl oyees about the allegations and the defenses
9 raised in this matter?
10 A | have had a couple of conversations with JT
11 Vaughn.
12 Q Okay. Could I ask you to quickly | ook through
13 Pages A-4 and A-5 of Exhibit 1, which is the topics for
14 whi ch we have requested a corporate representative of |PH
15 to appear and answer questions to. After you have had a
16 chance to review, | wll ask you a question, so let ne
17 know.
18 A Ckay.
19 Q kay. |Is there any topic on this list that you
20 are not prepared to testify about to?
21 A No.
22 Q So you are prepared to testify about all the
23 topics |listed on Pages A-4 and A-5?
24 A s that the sane question?
25 Q Yes.

Veritext Legal Solutions
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1 Def enses, Counterclainms and Third Party C ai nms, was
2 mar ked for Identification.)
3 BY MR CHAI KEN:
4 Q kay. Let ne show you what has been marked as
5 Exhibit 3. Exhibit 3 is a copy of the Fourth Anmended
6 Answer, Additional Defenses, Counterclains and Third Party
7 Cl ai ns.
8 Now, you said you -- you have reviewed this
9 docunent ?
10 A Briefly, yes.
11 Q You are famliar with the allegations contained
12 t herei n?
13 A Yes.
14 Q | amgoing to walk through a few of themwth
15 you. Specifically | amgoing to refer you to Page 37.
16 This -- this part of the docunent is the counterclaim
17 filed by IPH So | would ask you to take a | ook at
18 par agraphs 50 and 51 and when you are done readi ng 50 and
19 51, let me know.
20 A Ckay.
21 Q Okay. Focussing on paragraph 51, 51 states,
22 “Upon information and belief, Rossi had no such neeting
23 wth the Ferrara Health O fice."
24 What proof does | PH have that Rossi had no such
25 meeti ng?

Veritext Legal Solutions
800-726-7007 305-376-8800



Case 1:16-cv-21199-CMA Document 238-5 Entered on FLSD Docket 04/04/2017 Page 3 of 7

Page 14

1 A. | PH I nternational BV relied on Industrial Heat,
2 LLC, to -- to provide that information. So |I would refer
3 you to the testinony of Industrial Heat, LLC

4 Q Okay. But Industrial Heat -- IPHis also suing
5 Leonardo and Dr. Rossi, is it not?

6 A Yes.

7 Q And you are here as the corporate

8 representative of IPH, correct?

9 A Yes.

10 Q And you' ve cone here prepared to testify about
11 this today, have you not?

12 A Yes.

13 Q kay. So | want to know what | PH knows, not

14 what | ndustrial Heat knows.

15 A | PH knows what [ ndustrial Heat knows. It

16 relied on Industrial Heat for that information.

17 Q Ckay. And -- and you don't have any know edge
18 out si de of what Industrial Heat knows?

19 A | do not have any know edge outside of what
20 | ndustrial Heat knows.
21 Q Okay. So sitting here today, you, as the
22 corporate representative of |IPH has no independent
23 knowl edge as to any proof that supports this allegation?
24 A | do not have any know edge outside of what
25 | ndustrial Heat knows.

Veritext Legal Solutions
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1 Q kay. And what does Industrial Heat know?
2 MR LOVAX: (bjection to the formof the
3 guesti on.
4 THE WTNESS: | haven't reviewed that exact
5 information with Industrial Heat.
6 BY MR CHAI KEN:
7 Q VWll, you were supposed to cone prepared to
8 testify today, correct?
9 A Yes.
10 Q kay. And sitting here today, you can't answer
11 ny question as to what proof |IPH has with respect to this
12 al | egati on?
13 MR, LOVAX: (bjection to the formof the
14 guestion. You can answer.
15 BY MR CHAI KEN:
16 Q You can still answer the question.
17 A Pl ease repeat the question.
18 BY MR CHAI KEN:
19 Q Sure.
20 MR. CHAIKEN: Can you read it back, please.
21 (A portion of the record was read by the
22 reporter.)
23 THE W TNESS:. The answer | have for your
24 question is, the information that |IPH I nternational
25 BV woul d have is the same information that I|ndustrial

Veritext Legal Solutions
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Heat, LLC, has.
BY MR CHAI KEN:
Q Ckay. But I'mnot talking to Industrial Heat

today, | amtalking to IPH So I am asking what -- what
i nformati on you have i ndependent of that.
MR, LOVAX: (bjection to the formof the
guesti on.
THE WTNESS: | don't have information
i ndependent of the information that Industrial Heat,
LLC has.
BY MR CHAI KEN:
Q Ckay. | amtrying to understand what
i nformation Industrial Heat has now since you are relying
upon it. So what information does Industrial Heat have to
support that allegation?
MR, LOVAX: (bjection to the formof the
questi on.
THE WTNESS: | think that is the same question
you asked before.
BY MR CHAI KEN:
Q Yeah.
A And | would refer you to the testinony from
| ndustrial Heat, LLC
Q Okay. But you don't know what that testinony

I S?

Veritext Legal Solutions
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1 A | don't.

2 Q Ckay. What information does | PH have to

3 support the allegation that in paragraph 51, "Rossi's

4 statenent was false that Italian | aw woul d not allow the
5 24- hour validation process as set forth in the |icense

6 agreenment without first obtaining a permt that would

7 require at |east six nonths to obtain"?

8 A kay. | think this is the sane question you

9 have just asked.

10 Q No, actually |I amtal king about a different

11 al | egati on.

12 A Pl ease repeat the question.

13 Q Sure. Well, | just read directly from

14 par agr aph 51 of your conplaint, excuse nme, from your

15 counterclaimwhere you all ege that Rossi's statenent was
16 fal se in paragraph 51.

17 What proof did |IPH have that Rossi's statenent
18 was fal se?

19 MR LOVAX: What is the difference between this
20 guestion and the | ast question?
21 MR, CHAIKEN: The question was -- the last part
22 was Rossi had no such neeting with the Ferrara health
23 office and | asked what --
24 MR, LOVAX: Okay. Asking about a different
25 fact.

Veritext Legal Solutions
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I BY MR. CHAIKEN: I Q. Okay. Soyour answer is -- well, I am not
2 Q. Okay. 2 going to state your answer.
3 A, PageS53. 3 A, Pardon?
4 Q. Tam with you. And that is the amount -- those 4 Q. Strike that.
5 are the amounts you claim that IPH has been damaged as a 5 Sitting here today, you don't know a specific
6 result of the equipment being shipped late? 6 dollar damage that you can attribute to the breach in
7 A. My response is -- my response was that the 7 paragraph 60. Would that be true?
8 damages are set forth in the document you presented me, 8 A, Yes.
9 this document. 9 Q. Okay. Isthere anybody from IPH that could
10 Q. Right 10 provide that answer?
1T A, Andnow I am saying those damages are stated in 11 A. Not to my knowledge.
12 paragraph 98. 12 Q. Okay. Okay. Paragraph 63 on Page 41, the
13 Q. Okay. Iam being very specific because I have 13 second sentence states, "Nevertheless, Leonardo and Rossi
14 to parse out all the different claims that have been made 14 made no efforts to commence such a test during 2013 and
15 in this case. So you're telling me that IPH has been 15 speaking to the guaranteed performance test."
16 damaged as a result of Leonardo shipping the plant late. 16 What evidence does IPH have regarding Leonardo
17 Now I am asking you specifically, what is the 17 and Rossi's efforts to commence the test?
18 money damage that is related to that breach? Are you 18  A. The same information that Industrial Heat, LLC,
19 telling me that paragraph 98 is responsive to my question? 19 has regarding that issue.
20 A. Paragraph 98 states that, "As a result of 20 Q. Did you talk to anybody from Industrial Heat,
21 Leonardo and Rossi's breach, counter-plaintiffs have 21 LLC about that allegation?
22 suffered and continue to suffer damages, including but not 22 A, No.
23 limited to" and then it lists out the damages. 23 Q. Okay. Does IPH have any independent knowledge
24 Q. Right. Okay. But as you stated, as a result 24 regarding the allegation other than what it has been told
25 of Leonardo and Rossi's breach. What breach are we 25 by Industrial Heat?
Page 23 Page 25
I talking about? 1 A. No.
2 A. The breach -- breach of contract. 2 Q. Does anyone clse from IPH or would anybody else
3 Q. Okay. 3 from IPH be able to answer this question better than you?
4 A, Claims. 4 A. Tdon't know that.
5 Q. Isityour understanding that IPH is claiming 5 Q. Okay. Paragraph 64 states, "Despite Rossi's
6 that Leonardo has only made one breach, or are there 6 presence and participation in the testing in North
7 multiple breaches? 7 Carolina, the E-Cat testing in North -- excuse me -- the
8 A. There are multiple breaches in this document & E-Cat testing in North Carolina was never able reliably or
9 that have been alleged. 9 credibly to reproduce the COP of 10.5 as reported by Penon
10 Q. Okay. So which breach are we talking about as | 10 or even reach the lowest threshold identified in the
11 far as paragraph 98 goes? One or all of them or a few of 11 license agreement, which was a COP of 4.0."
12 them? 12 What evidence is [PH aware of to support that
13 A. Breach of contract to me means breach of 13 allegation?
14 contract, 14 A. The same evidence that Industrial Heat, LLC has
15 Q. Okay. Well, let's -- we need to parse out the 15 to support that evidence.
16 various breaches. So we just parsed out one in 16 Q. And did you talk to somebody from Industrial
17 paragraph 60. Would you agree with that? 17 Heat about that allegation?
18 A. One breach, yes. 18 A. No.
19 Q. Okay. So what is the damage that -- are you 19 Q. Do you have any independent knowledge about
20 able to parse out the damage related to the breach in 20 that allegation other than what Industrial Heat knows?
21 paragraph 60?7 21 A, No.
22 MR. LOMAX: Objection to the form of the 22 Q. Does anyone else from IPH or would anyone else
23 question. 23 from IPH be better able to answer this question?
24 THE WITNESS: My answer to that would be no, 24  A. 1don't know that.
25 BY MR. CHAIKEN: 25 Q. Okay. If you go to paragraph 66 on Page 43,

7 (Pages 22 - 25)
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1 the | ast sentence of paragraph 66 states, "None of the

2 testing replicated or cane close to replicating the high
3 COP results previously clained by Leonardo, Rossi and

4 Penon or otherw se generated in neasurabl e excess energy."”
5 What evi dence does | PH have in support of that
6 al | egati on?

7 A The same evidence that Industrial Heat, LLC,

8 has to support that evidence.

9 Q Did you talk to sonebody from I ndustrial Heat
10 about that allegation?

11 A No.

12 Q Does | PH have i ndependent know edge ot her than
13 what | H knows?

14 A No.

15 Q Wul d anyone from | PH be able to better answer
16 t hat question?

17 A | don't know that.

18 Q Okay. Paragraph 68 on Page 43 goes all the way
19 to 44, states, "In 2014, know ng that the high COP results
20 t hat Leonardo, Rossi and Penon had previously clained
21 could not be replicated by the various testing by E-Cat
22 reactors in North Carolina, sone done at the direct
23 participation of Rossi, or even by the scientists in
24 Lugano, though Rossi had significant control over their
25 testing, Leonardo, Rossi and others devised a schene to

Veritext Legal Solutions
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1 get the plant renoved fromunder |Industrial Heat's control
2 in North Carolina and to a location in Florida where
3 Leonardo, Rossi and others could operate the plant w thout
4 careful oversight and could control how many neasurenents
5 of the plant's performance were conducted.”
6 What facts or evidence does | PH have to support
7 that all egation?
8 A The sanme facts and evidence that Industrial
9 Heat, LLC has to support that evidence.
10 Q And did you talk to anybody from I ndustri al
11 Heat about that allegation?
12 A No.
13 Q And does | PH have any information separate and
14 apart fromwhat Industrial Heat knows?
15 A No.
16 Q Wul d anyone from | PH be better able to answer
17 t hat question?
18 A | don't know that.
19 Q Do you know if -- are you famliar wth the
20 docunment entitled "The Term Sheet" or called "The Term
21 Sheet " ?
22 A | amfamliar with the title of the term sheet.
23 Q Dd you reviewit?
24 A | don't recall reviewng it.
25 Q Ckay. Do you know if the term sheet provided

Veritext Legal Solutions
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1 that Industrial Heat would have oversight and control over
2 the testing in Doral, Florida?

3 MR LOVAX: (bjection to the formof the

4 questi on.

5 THE WTNESS: | did not review the term sheet.

6 BY MR CHAI KEN:

7 Q kay. So you don't know the answer to that

8 guesti on?

9 A No, | don't.

10 Q kay. CGo to paragraph 72 on Page 46.

11 Par agraph 72 states, "Unbeknownst to counter-plaintiffs,
12 everything material in the Leonardo and Rossi proposal was
13 fal se. There was no custoner in Florida who needed steam
14 power for its chem cal products processing."

15 And | will go onin a mnute, but what evidence
16 does I PH have in support of that allegation?

17 A The sanme evidence that Industrial Heat, LLC has
18 to support that allegation.

19 Q And did you speak to anyone at Industrial Heat
20 about that allegation?
21 A No.
22 Q Does | PH have any i ndependent know edge ot her
23 t han what | ndustrial Heat knows?
24 A No.
25 Q Wul d anyone from | PH be better able to answer

Veritext Legal Solutions
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1 t hat question?

2 A | don't know that.

3 Q The next phrase states, "There was no intention
4 for Leonardo and Rossi to operate the plant to provide
5 power to a real custoner."

6 Are you aware of any evidence to support that
7 al | egati on?

8 A "' mnot aware of any evidence ot her than what
9 | ndustrial Heat, LLC, has to support that allegation.

10 Q Did you speak to anyone at | PH to support that
11 al | egati on?

12 A No.

13 Q Why not ?

14 MR, LOVAX: (bjection to the formof the

15 guesti on.

16 THE WTNESS: It just hasn't conme up in our

17 conversati ons.

18 BY MR CHAI KEN:

19 Q When you were preparing for the deposition, you
20 didn't think you would have to know anyt hi ng about what
21 was al | eged?
22 A | knew that we were going to rely on the
23 evidence that Industrial Heat, LLC has to support the
24 al | egati ons.
25 Q "We" being | PH?

Veritext Legal Solutions
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1 A |"msorry. |PH International BV.
2 Q Ckay. Wuld anyone else fromIPH be able to
3 answer the question as to what evidence you have in
4 support of that allegation?
5 A | can't speak for anyone el se.
6 Q The next section here states, "And there was no
7 intention for Leonardo and Rossi to seek authorizations
8 fromregul atory agencies to allow the plant or subsequent
9 E-Cat plants to be used for other conmercial purposes.”
10 What evi dence does | PH have to support that
11 al | egation?
12 A The sanme evidence that Industrial Heat, LLC has
13 to support that allegation.
14 Q Did you speak to anyone at Industrial Heat
15 about that one?
16 A No.
17 Q And does | PH have any i ndependent know edge
18 about that allegation?
19 A No.
20 Q kay. Would anyone from | PH ot her than
21 yourself be able to better answer that question?
22 A | can't speak for anyone el se.
23 Q Ckay. The next sentence in that paragraph
24 states, "Instead, the sole intention of Leonardo and Rossi
25 all along was to find a way to get the plants away from

Veritext Legal Solutions
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1 counter-plaintiffs and then to conduct a fatally fl awed
2 and fatally late run that denonstrated guaranteed

3 performance so that they could be falsely entitled to

4 $89 million paynent under the |icense agreenent.”

5 What evi dence does | PH have in support of that
6 al | egati on?

7 A. The same evidence that |ndustrial Heat, LLC,

8 has to support that allegation.

9 Q Did you speak to anyone at Industrial Heat

10 about that allegation?

11 A No.

12 Q Does | PH have any i ndependent information

13 regarding that allegation?

14 A No.

15 Q Wul d anybody else from|PH be better able to
16 answer that question?

17 A | can't speak for anyone el se.

18 Q How was the test run in Doral fatally flawed as
19 al l eged i n paragraph 72?
20 MR, LOVAX: (bjection to the formof the
21 guesti on.
22 THE WTNESS: | would rely on Industrial Heat,
23 LLC to provide that information.
24 BY MR CHAI KEN:
25 Q | PH doesn't have that information?

Veritext Legal Solutions
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1 A | PH I nternational BV has the sanme information
2 that I ndustrial Heat, LLC has.
3 Q But you don't know what that information is,
4 sitting here today?
5 A Not that specific information, not ne.
6 Q Ckay. Paragraph 73 states, second sentence,
7 "During this neeting -- " referring to a neeting in
8 July 2014, " -- Rossi and Johnson nmade a nunber of false
9 representations to Industrial Heat, nost notably that JMP,
10 at the time called JM Chem cal Products, Inc., was a
11 confidential subsidiary of Johnson Matthey, PLC, and that
12 Johnson Matthey was interested in using E-Cat technol ogy
13 i n connection with a confidential manufacturing process it
14 wants to operate in Florida."
15 What evi dence does | PH have in support of that
16 al | egation?
17 A The sane evidence that Industrial Heat, LLC
18 has to support that allegation.
19 Q D d you speak to anyone from I ndustrial Heat
20 about it?
21 A No.
22 Q Does | PH have any evi dence or know edge ot her
23 t han what | ndustrial Heat knows?
24 A Not to ny know edge.
25 Q Does anyone from | PH ot her than yourself have

Veritext Legal Solutions
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1 better or be able to better answer that question?
2 A | can't speak for anyone el se.
3 Q Later in this paragraph, turn to Page 47, the
4 | ast sentence states, "JMP, however, has never been a
5 subsi di ary of Johnson Matthey, was not operating or
6 pl anni ng to operate any manufacturing process of Florida,
7 and was, in fact, owned by persons from Johnson
8 represented in witing did not have any ownership interest
9 in JMP. "
10 What facts or evidence does | PH have in support
11 of that allegation?
12 A The sanme facts and evidence Industrial Heat,
13 LLC, has to support that.
14 Q Did you speak to anyone from I ndustrial Heat
15 about it?
16 A No.
17 Q And does | PH have any i ndependent know edge
18 ot her than what Industrial Heat knows?
19 A No, not to ny know edge.
20 Q Wul d anyone el se fromI|PH be able to better
21 answer that question?
22 A | don't know that. | can't speak for anyone
23 el se.
24 Q Ckay. Paragraph 77 states "JMP's further role
25 intensified when it, along wth Leonardo, Rossi, Johnson

Veritext Legal Solutions
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1 and Fabiani, went so far as to have Bass pose as director
2 of engineer for JMP."
3 What facts or evidence does | PH have in support
4 of that allegation?
5 A The sane evidence that Industrial Heat, LLC has
6 to support that allegation.
7 Q Did you speak to anyone at Industrial Heat
8 about it?
9 A No.
10 Q And does | PH have any i ndependent know edge
11 apart fromwhat Industrial Heat knows?
12 A Not to ny know edge.
13 Q Wul d anyone from | PH be better able to answer
14 t hat question?
15 A | don't know that. | can't speak for anyone
16 el se.
17 Q Okay. Paragraph 78, m ddle of the page --
18 m ddl e of the paragraph states, "Bass also net with
19 others, falsely claimng JMP was using steamfromthe
20 plant in a secretive manufacturing process. All the while
21 JMP, Leonardo, Rossi, Johnson, Fabiani and Bass knew there
22 was no secretive nmanufacturing process taking place and
23 JMP had no real use for the steam power."
24 What proof or evidence does IPH have with
25 respect to those allegations?
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1 A The sane proof or evidence that |ndustrial
2 Heat, LLC has to support that allegation.
3 Q Did you speak to anyone from I ndustrial Heat
4 about these allegations?
5 A No.
6 Q Does | PH have any know edge i ndependent of
7 | ndustrial Heat?
8 A Not to ny know edge.
9 Q And woul d be anybody el se from|PH be better
10 able to answer that question?
11 A | don't know that. | can't speak for anyone
12 el se.
13 Q kay. Paragraph 79 states, "In md 2015,
14 I ndustrial Heat hired Joseph Murray to serve as vice
15 presi dent of engineering and enpowered himto assenble a
16 team of engineers and scientists to elevate the | evel of
17 I ndustrial Heat's testing and eval uation of LENR
18 t echnol ogy. "
19 Do you know who Joe Murray is?
20 A Yes.
21 Q And is this allegation true, as far as you
22 know?
23 MR, LOVAX: (bjection to the formof the
24 questi on.
25 THE W TNESS: Yes.
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1 BY MR CHAI KEN:

2 Q Wiy was it necessary for Industrial Heat to

3 el evate the level of Industrial Heat's testing?

4 MR. LOVAX: (bjection to the formof the

5 guesti on.

6 THE WTNESS: That was a decision nmade by

7 I ndustrial Heat, LLC not by IPH International BV.

8 BY MR CHAI KEN:

9 Q So did you talk to Industrial Heat about this
10 al | egati on?

11 A No.

12 Q You have no independent know edge about it?

13 A No.

14 Q Par agraph 82 on Page 49 states, "Leonardo.

15 Rossi, JMP, Johnson, USQ., Fabiani and Bass al so

16 restricted access to the JVWP area at the Doral |ocation,
17 claimng that there was a secretive manufacturing process
18 bei ng conducted there when, in fact, it was sinply

19 recycling steamfor plant and sending it back to the pl ant
20 as water."
21 What proof or evidence does | PH have in support
22 of that allegation?
23 A. The sane evidence that |Industrial Heat, LLC has
24 to support the allegation.
25 Q Did you discuss this allegation with Industri al
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1 Heat ?
2 A No.
3 Q Does | PH have any i ndependent know edge ot her
4 t han what | ndustrial Heat knows?
5 A Not to my know edge.
6 Q Wul d anyone from | PH be better able to answer
7 t hat question?
8 A | don't know that. | can't speak for anyone
9 el se.
10 Q Do you know i f Industrial Heat agreed to have
11 the access in the JMP area at the plant restricted?
12 MR, LOVAX: (bjection to the formof the
13 guesti on.
14 THE W TNESS: No.
15 BY MR CHAI KEN:
16 Q Par agraph 83 states, "Fabiani, USQ. and Penon
17 al so played critical roles in the schene to hide the fact
18 that the plant does not performup to standards set forth
19 in the Iicense agreenent."
20 What proof or evidence does | PH have in support
21 of that allegation?
22 A. The sanme evidence that |Industrial Heat, LLC has
23 I n support.
24 Q Did you speak to anyone at Industrial Heat
25 about that allegation?
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1 A No.
2 Q Does | PH have any know edge i ndependent of what
3 | ndustrial Heat knows?
4 A Not to my know edge.
5 Q Wul d anyone from | PH be able to better answer
6 t hat question?
7 A | don't know that. | can't speak for anyone
8 el se.
9 Q Par agraph 85 states, "In part, USQL and Fabi ani
10 have purposely only been providing very limted
11 information to Industrial Heat. They have not been
12 providing Industrial Heat with conplete accurate
13 i nformati on on the plant, knowi ng that such infornmation
14 woul d denonstrate the plant was not performng at |evels
15 claimed by Leonardo, Rossi and Penon."
16 What evi dence or proof does |PH have in support
17 of that allegation?
18 A The sanme evidence that Industrial Heat, LLC,
19 has to support the allegation.
20 Q Did you speak to anyone at Industrial Heat
21 about that?
22 A No.
23 Q And does | PH have any know edge i ndependent
24 fromwhat |ndustrial Heat knows?
25 A Not to ny know edge.
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1 Q Wul d anyone from | PH be better able to answer
2 t hat question?

3 A | don't know that. | can't speak for anyone

4 el se.

5 Q Par agraph 86 states, "Furthernore, Fabiani and
6 USQ. have refused and continue to refuse to provide

7 records, tests or results and other information relating
8 to their engagenent under the USQ. agreenent to Industri al
9 Heat even though they agreed that such information is the
10 property of Industrial Heat."

11 What proof or evidence does |IPH have in support
12 of that allegation?

13 A The sane information that Industrial Heat, LLC
14 has.

15 Q Did you speak to soneone from I ndustrial Heat
16 about that allegation?

17 A No, | did not.

18 Q Does | PH have any knowl edge i ndependent of what
19 | ndustrial Heat knows?
20 A Not to ny know edge.
21 Q Wul d anyone from | PH be better able to answer
22 t hat question?
23 A | don't know that. | can't speak for anyone
24 el se.
25 Q Okay. Page 51, paragraph 89. The second
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1 sentence states, "To start his initial plan -- " speaking
2 of Fabi o Penon " Penon's initial plan and design for
3 measuring the power conming into and out of the plant was,
4 as he well knew, fundanentally flawed."
5 Do you know how his plan was fundanental |y
6 fl awed?
7 A | don't know anything other than what
8 | ndustrial Heat, LLC, knows.
9 Q And did you speak to anyone from I ndustri al
10 Heat about what they believed was fundanental ly fl awed
11 about M. Penon's plan?
12 A No, | did not.
13 Q Does | PH have any i ndependent know edge
14 regardi ng that issue?
15 A Not to ny know edge.
16 Q Wul d anyone from | PH be better able to answer
17 this question?
18 A | don't know that. | can't speak for anyone
19 el se.
20 Q Okay. Paragraph 90 states, "Penon further
21 knowi ngly relied on flawed or fabricated data coll ections
22 in his supposed eval uation of the plant's performance."
23 What proof does | PH have in support of that
24 al | egati on?
25 A Sane proof that Industrial Heat, LLC has.
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1 Q And did you speak to anyone from I ndustri al
2 Heat about that?
3 A No.
4 Q And does | PH have any know edge i ndependent of
5 what | ndustrial Heat knows?
6 A Not to my know edge.
7 Q Wul d anyone from | PH be better able to answer
8 t hat question?
9 A | don't know that. | can't speak for anyone
10 el se.
11 Q Par agraph 95 on Page 52 states, "However, after
12 nunmerous attenpts, both with and without Rossi's
13 i nvol venent, counter-plaintiffs have been unable, using
14 the transfer to E-Cat IP, to replicate the results
15 I ncluded in the evaluation report purportedly certifying
16 val i dation, that validation was achieved fromApril 30th
17 to May 1, 2013, or otherw se generate neasurabl e excess
18 energy."
19 What proof was |IPH have with respect to that
20 al | egati on?
21 A The same proof that Industrial Heat, LLC has to
22 support that allegation.
23 Q Did you speak to anyone at |ndustrial Heat
24 about that allegation?
25 A No.
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1 Q Does | PH have any i ndependent know edge outsi de
2 of what Industrial Heat knows?

3 A Not to ny know edge.

4 Q Wul d anyone from | PH be better able to answer
5 t hat question?

6 A | don't know that. | can't speak for anyone

7 el se.

8 Q Par agraph 96 states, "Only one of three

9 concl usi ons can be drawn fromthe foregoing facts. One,
10 Leonardo and Rossi did not transfer and deliver all E-Cat
11 |P to counter-plaintiffs.

12 "Two, validation was never achi eved and Penon's
13 reported COP cal cul ations were false or three, both."

14 Are you aware of any other concl usions that

15 could be drawn fromthose facts?

16 A No.

17 Q Did you speak to anyone from I ndustrial Heat

18 about this allegation?

19 A No.
20 Q Did Industrial Heat have the ability or
21 authority to execute contracts on behal f of |PH?
22 A "' mnot aware of any.
23 Q kay. Did IPH have the ability to -- excuse
24 nme. DidIHhave the ability to enter contracts with
25 peopl e about the testing of the plant in Florida?
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1 Q. Partners. 1 Investment Partners?
2 A. And Cherokee Advisors, LLC. 2 A Yes
3 Q. Okay. Does it also provide services for 3 Q. Okay.
4 entities that are not affiliates or subsidiaries of 4 A, I'msorry. Yousaid Woodford Investment
5 Cherokee Investment Partners or Cherokee Advisors? 5 Partners?
6 A, Nottomy knowledge. 6 Q. Yeah. Did I misstate that?
7 Q. Okay. To your knowledge, is Industrial Heata | 7 A. That is not the name, by my recollection.
8 subsidiary or affiliate of Cherokee Investment Partners?l 8 Q. What was the name?
9 A. No. 9 MR. LOMAX: Objection to the form of the
10 Q. IsIndustrial Heat a subsidiary or affiliate of 10 question,
11 Cherokee Advisors? 11 THE WITNESS: We -- we refer to Woodford as
12 A, Twould consider it an affiliate through the 12 Woodford Funds. There are two specific Woodford
13 ownership, common ownership. 13 Funds that invested as part of that restructuring or
14 Q. Okay. What about IPH? The same? 14 capital raise.
15 A, IPHisa -- was a subsidiary of Industrial 15 BY MR. CHAIKEN:
16 Heat, LLC. 16 Q. Okay. Is IPH wholly owned by IH directly or
17 Q. My question is, was IPH a subsidiary or 17 indirectly today? And I know I may have asked that
18 affiliate of Cherokee Advisors? 18 earlier, but I just want to make it very clear.
19 A. Not a subsidiary. 19 In -- in the structure that it was re -- in
20 Q. Affiliate? 20 the -- in the restructuring of the entities, sitting here
21 A. Through ownership by Industrial Heat, LLC. 21 today, is IPH International BV directly or indirectly
22 Q. Okay. There was a point in time when 22 owned by Industrial Heat, LLC?
23 Industrial Heat owned IPH; is that correct? 23 A. No.
24 A, IPH --TI'm sorry. Restate. 24 Q. Okay. Turning back to the fourth amended
25 Q. Industrial Heat -- was there a point in time 25 counterclaim, paragraph 103 on Page 54, paragraph 103
Page 47 Page 49
1 when Industrial Heat owned IPH? 1 states, "Not withstanding the clarity of the
2 A. Not directly. 2 confidentiality provisions set forth above, Rossi, both
3 Q. Indirectly? 3 individually and on behalf of Leonardo as its owner and
4 A, Yes. 4 sole operating officer, repeatedly violated the
5 Q. Can you explain how that worked. 5 confidentiality provisions."
6 A. There was a subsidiary holding entity, I 6 What information or proof does IPH have in
7 believe it was called IPH Management, LLC, which was the 7 support of that allegation?
8 intermediate holding entity. 8 A. The same information that Industrial Heat, LLC
9 Q. SolIndustrial Heat owned the management company 9 has to support that allegation.
10 which owned IPH BV? 10 Q. Did you speak to anyone from Industrial Heat
11 A. Thatis my recollection. 11 about that?
12 Q. And that is not the case anymore? 12 A. No.
13 A. No. 13 Q. Does IPH have any information independent of
14 Q. And who owns IPH BV today? 14 Industrial Heat?
15 A. [IPH International BV is owned by IPH BV 15 A. Notto my knowledge.
16 Holdings, Limited. 16 Q. Would anyone from IPH be able to better answer
17 Q. Okay. And when was that change made? 17 my questions regarding that allegation?
18  A. Ibelieve it was May 2015. 18 A. Tcan't speak for anyone else. I don't know
19 Q. And why was that change made? 19 that.
20 MR. LOMAX: Objection to the form of the 20 Q. Okay. Paragraph 104 on Page 54 states,
21 question. 21 "Addressing solely the time period prior to the filing of
22 THE WITNESS: The company went through a 22 their complaint in April 2016, Leonardo and Rossi violated
23 restructuring in connection with a capital raise. 23 the first confidentiality provision by disclosing various
24 BY MR. CHAIKEN: 24 specific terms of the agreement.
25 Q. Was that the capital raise with Woodford 25 "Paragraph A, Leonardo and Rossi disclosed that

13 (Pages 46 - 49)
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1 their agreement with counter-plaintiffs required a testoff 1 same information that Industrial Heat, LLC has.
2 the plant.” 2 BY MR. CHAIKEN:
3 What proof does [PH have in support of that 3 Q. Okay. Let's go to paragraph B. "Leonardo and
4 allegation? 4 Rossi disclose that their agreement with
5 A. The same information that Industrial Heat, LLC| 5 counter-plaintiffs required a test to be conducted over
6 has to support that allegation. 6 400 days."
7 Q. Do you have any independent knowledge other | 7 What evidence does IPH have in support of that
8 than what Industrial Heat has? 8 allegation?
9 A. No. 9 A, The same information that Industrial Heat, LLC,
10 Q. Did you speak to anyone from Industrial Heat | 10 has.
11 prior to coming here today about that allegation? 11 Q. And did you speak to anyone from Industrial
12 A. No. 12 Heat about it?
13 Q. Would anyone from IPH be able to better answer 13 A. No.
14 my questions? 14 Q. And does IPH have any knowledge independent of
15 A. Idon'tknow that. I can't speak for anyone 15 what Industrial Heat knows?
16 else. 16 A. Notto my knowledge.
17 Q. Okay. Paragraph B states -- well, before I get |17 Q. And does anyone else from IPH have better
18 on to paragraph B, paragraph A, do -- does IPH know | 18 information about this than you?
19 exactly when Leonardo and Rossi made that disclosure? 19 A. [ can't speak for anyone else. 1 don't know
20 A. IPH has the same information that Industrial 20 that.
21 Heat has. 21 Q. Paragraph C states, "Leonardo and Rossi
22 Q. Okay. Does IPH know, sitting here today, when| 22 disclosed that their agreement with counter-plaintiffs
23 that breach of the confidentiality provision was made? |23 required a test involving 350 days of operation at the
24 A, IPH would know the same thing that Industrial |24 E-Cat plant.”
25 Heat, LLC, knows, 25 What proof or evidence does IPH have in support
Page 51 Page 53
I Q. ButIam asking what you know, sitting here 1 of that allegation?
2 today. 2 A. The same information that Industrial Heat, LLC
3 A. Me personally? 3 has to support that allegation.
4 Q. No. You on behalf of IPH. 4 Q. Did you speak to anyone from Industrial Heat
5 A. IPH knows the same thing Industrial Heat, LLC,| 5 about that allegation?
6 knows. 6 A. No.
7 Q. Okay. Butyou are here on behalf of IPH, 7 Q. Does IPH have any knowledge independent of what
8 correct? 8 Industrial Heat knows?
9 A, Yes. 9 A. Nottomy knowledge.
10 Q. Okay. Iam asking what IPH knows, sitting herel 10 Q. Would anyone from [PH have better knowledge
I1 today? 11 than you?
12 A. Tdidn't discuss this with anyone at TH, so no, 12 A. Idon'tknow that. Ican't speak for anyone
13 Tdon't personally know. 13 else.
14 Q. Iam not asking what you personally know. Tamj 14 Q. Paragraph D states, "Leonardo and Rossi
15 asking what IPH knows. 15 disclosed that their agreement with counter-plaintiffs
16 MR. LOMAX: Objection to the form of the 16 required a guaranteed performance or a guarantee of
17 question. 17 performance test."
18 THE WITNESS: IPH know the same thing that | 18 What proof or evidence does IPH have in support
19 Industrial Heat, LLC knows. 19 of that allegation?
20 BY MR. CHAIKEN; 20 A. The same information that Industrial Heat, LLC
21 Q. Okay. Sitting here today, IPH can't answer my | 21 has to support that allegation.
22 question? 22 Q. Did you speak to anyone from Industrial Heat
23 MR. LOMAX: Objection to the form of the 23 about that?
24 question. 24 A. No.
25 THE WITNESS: IPH's answer is that IPH has the 25 Q. Does IPH have any knowledge independent of what
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1 Industrial Heat knows? I untimely. Would you agree with that?
2 A. Nottomy knowledge. 2 A, Yes. Wedid review that earlier.
3 Q. Would anyone from IPH be better able to answer 3 Q. Okay. Now we are talking about a breach of the
4 that question? 4 confidentiality provision. Do you understand that?
5 A, TIdon't know that. Ican't speak for anyone 5 A, Yes,
6 else. 6 Q. Okay. Two different breaches, correct?
7 Q. Okay. Going to Page 55, paragraph 106, "IPH 7 A. Yes.
8 alleges that Leonardo and Rossi violated the second 8 Q. Okay. How has IPH been harmed by the breach of
9 confidentiality provision by disclosing various 9 the confidentiality provision?
10 information about the E-Cat IP, specifically paragraph A. 10 A. The subject matter of the contract is
1 Leonardo and Rossi, without any written waiver from IPH, 11 intellectual property that -- and the contract included
12 provided samples of the E-Cat fuel to the scientists 12 specific provisions to maintain confidentiality of that
13 preparing the Lugano report or authorizing scientists to 13 information to protect the parties in the contract. So a
14 obtain samples.” 14 breach of that provision would be a direct violation of
15 What proof does IPH have in support of that 15 the contract.
16 allegation? 16 Q. Okay.
17 A, The same information that Industrial Heat, LLC 17 A. And by that disclosure of confidential
18 has. And I see there is a reference to an exhibit. 18 information into -- to persons outside the parties would
19 Q. Yeah. Okay. Did you speak to anyone from 19 lead -- would, by my understanding, lead to damages.
20 Industrial Heat about that allegation? 20 Q. Okay. My question to you is, what are those
21 A. No. 21 damages?
22 Q. Does IPH have any knowledge independent of what {22 A. In paragraph 98 --
23 Industrial Heat knows? 23 Q. Yep.
24 A. Notto my knowledge. 24 A, --did we cover that? Is that what you are
25 Q. Do you know if Tom Darden or JT Vaughn approved | 25 asking?
Page 55 Page 57
1 Leonardo and Rossi providing samples to the scientists who I Q. No. Well, I am asking you, is there a dollar
2 prepared the Lugano report? 2 amount that you can attribute to this claim by IPH that
3 A, No. 3 Leonardo and Rossi have violated the provisions of the
4 Q. Would anyone from IPH other than yourself have 4 license agreement as it relates to confidentiality? So --
5 any additional information regarding these allegations? 5 A. Tthink your question was about dollar amounts,
6 A. Nottomy knowledge. 6 and the dollar amounts are stipulated in paragraph 98.
7 Q. Do you know how IPH has been harmed or if [PH 7 Q. Okay. Is there anywhere else that dollar
8 has been harmed as a result of this disclosure? 8 amounts are stipulated to or are alleged as it relates to
9 A, Other than as stated in this document? 9 specifically the breach of the non-confidentiality
10 Q. Yeah. 10 provision -- excuse me, breach of the confidentiality
11 A. A breach of contract. We went over this 11 provision?
12 before. 12 MR. LOMAX: Objection to the form of the
13 Q. Right. But this is a different breach of 13 question.
14 contract, right? 14 THE WITNESS: I don't recall that at this time.
15 A, Tltisadifferent allegation. 15 BY MR. CHAIKEN:
16 Q. Right. Right. Itisa--itis a different 16 Q. Looking at paragraph 98, which you referred to,
17 allegation. So has IPH been harmed separately as a result 17 do you have that in front of you, 987
18 of the violation of the confidentiality provision versus 18 A. Yes.
19 providing or -- or delivering the plant late? 19 Q. Youare saying that IPH has made a damage claim
20 A. It's --it's the breach of contract that's -- 20 for, at least in subparagraph A-98, 1.5 million and 10
21 that's the -- leads to the damage in this document. 21 million. See that?
22 Q. Right. But there are separate breaches, right? 22 A. Yes,Isee that.
23 A, Yes. 23 Q. DidIPH pay Leonardo 1.5 million?
24 Q. Okay. So one breach that we talked about 24 A. No.
25 earlier was the plant was delivered not timely or 25 Q. Whodid?

15 (Pages 54 - 57)

Veritext Legal Solutions

800-726-7007

305-376-8800



Case 1:16-cv-21199-CMA Document 253-3 Entered on FLSD Docket 04/11/2017 Page 7 of 11

Page 58 Page 60
I A. Industrial Heat. I A, --was attributed to IPH.
2 Q. So why is IPH entitled to a return of 2 Q. Okay. So you are saying TPH is seeking
3 1.5 million? 3 $10 million in damages?
4 MR. LOMAX: Objection to the form of the 4 MR. LOMAX: Objection to the form of the
5 question, 5 question.
6 THE WITNESS: Did I say they were entitled to | 6 THE WITNESS: Among the other amounts
7  the 1.5 million? 7  included --
8 BY MR. CHAIKEN: 8 BY MR. CHAIKEN:
9 Q. No. You said they were seeking damages for 9 Q. Okay.
10 that. [ am trying to understand why. 10 A. --incurred by IPH.
1T A. The paragraph says the counter-plaintiffs,asa |11 Q. What other amounts are those?
12 group -- 12 MR. LOMAX: Objection to the form of the
13 Q. Yeah. 13 question.
14 A. --are seeking these damages. 14 THE WITNESS: Well, it says the other payments
15 Q. Okay. 15 made to Leonardo and Rossi to reimburse them for
16  A. IPH is one of the counter-plaintiffs. 16  unnecessary services, equipment and expenses.
17 Q. Okay. SoisIPH seeking a return of 17 BY MR. CHAIKEN:
18 1.5 million? 18 Q. And has IPH computed what those amounts are?
19 MR. LOMAX: Objection to the form of the 19 A. T'msure we have. Idon't have that number
20 question. 20 here right now. But we have and I think we have provided
21 THE WITNESS: It's -- it, along with the other | 21 it.
22 counter-plaintiffs, is secking the damages thatare |22 Q. Okay. And did you prepare -- did you review
23 stipulated in paragraph 98. 23 that before coming today?
24 BY MR. CHAIKEN: 24 A. Ireviewed a list of those --
25 Q. Okay. Butlam asking you specifically about |25 Q. Okay.
Page 59 Page 61
1 TPH right now. What is IPH seeking? 1 A. --ofthose charges.
2 MR. LOMAX: Objection to the form of the 2 Q. Do you have an approximate number as to what
3 question. 3 that totals to?
4 THE WITNESS: IPH is specifically seeking the | 4 A, 1don't recall the total. Ijust remember the
5 damages that it incurred that are included in this 5 list.
6  paragraph. And I have already said that it did not 6 Q. Okay. Let's go back now to paragraph 106A and
7 pay the 1.5 million. 7 what portion of those damages that IPH is seeking is
8 BY MR. CHAIKEN: 8 attributable to the breach of the confidentiality
9 Q. Okay. 9 provision?
10 A. Soto the extent the rest of these damages were | 10 MR. LOMAX: Objection to the form of the
11 incurred by IPH, IPH is seeking those damages. 11 question.
12 Q. Okay. And what specifically is the amount that | 12 THE WITNESS: I'm not aware that the damages
13 TPH is seeking? 13 have been bifurcated in that manner.
14 MR. LOMAX: Objection to the form of the 14 BY MR. CHAIKEN:
15 question. 15 Q. Okay. Sitting here today, can IPH tell me how
16 THE WITNESS: The $10 million payment. 16 much they have been damaged as a result of the breach of
17 BY MR. CHAIKEN: 17 the confidentiality provision as alleged in
18 Q. IPH made the $10 million payment to Leonardo] 18 paragraph 106A?
19 A. Do you want to go through the transaction? 19 MR. LOMAX: Objection to the form of the
20 Q. Yeah. I am asking. Did IPH make the 20 question.
21 $10 million payment to Leonardo? 21 THE WITNESS: Not specifically with respect to
22 A, IPH--IH, LLC, contributed the $10 million in |22 106 -~ we have not bifurcated the damages in that
23 capital to IPH and -- and then the $10 million payment |23 way.
24 to -- for the license payment -- 24 BY MR. CHAIKEN:
25 Q. Okay. 25 Q. Okay. Let's go to paragraph 106B. B states,

16 (Pages 58 - 61)
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1 "Leonardo and Rossi, without any written waiver from IPH, I patents caused IPH to suffer damages that is unable to
2 disclosed scientific information about the E-Cat fuels to 2 secure any value that might have been derived from having
3 Norman Cook, a professor at Kansai University in Osaka, 3 control over the license and patents."
4 Japan." 4 What proof or evidence do you have in support
5 What proof or evidence does IPH have in support 5 of the allegations that Leonardo and Rossi failed to
6 of that allegation? 6 assign license patents to IPH?
7 A. The same evidence that Industrial Heat, LLC has 7  A. The same information that Industrial Heat, LLC
8 to support the allegation. And there is a reference to an & has to support the allegation.
9 exhibit. 9 Q. Anddid you speak to anyone from Industrial
10 Q. Right. And did you speak to anyone from 10 Heat about that allegation?
11 Industrial Heat about that allegation? 11 A. No.
12 A. No. 12 Q. Does IPH have knowledge independent of what
13 Q. Does IPH have any knowledge independent of what 13 Industrial Heat knows?
14 Industrial Heat knows? 14 A, Not to my knowledge.
15 A. Not that I'm aware of. 15 Q. Would anyone from IPH be able to better answer
16 Q. Do you know if anyone from Industrial Heat or 16 the question?
17 whether Tom Darden or JT Vaughn approved of Leonardo and 17 A. I don't know that. I can't speak for anyone
18 Rossi sharing information with Dr. Cook? 18 else.
19 A, No. 19 Q. Isityour understanding that IPH is claiming
20 Q. Would anyone from IPH have any information 20 that the license that is at issue in this case is
21 other than what you told me today? 21 valueless?
22 A. Idon'tknow that. Ican't speak for anyone 22 MR. LOMAX: Objection to the form of the
23 else about that, 23 question.
24 Q. Paragraph C states, "Leonardo and Rossi, 24 THE WITNESS: Can you restate the question.
25 without any written waiver from IPH, have made public 25 BY MR. CHAIKEN:
Page 63 Pagc 65
1 comments about the E-Cat fuel sample on the Internet.” 1 Q. Yeah. Is it your understanding that IPH is
2 What proof or facts does IPH have in support of 2 claiming that the IP, pursuant to the license agreement,
3 those allegations? 3 is valueless?
4 A, The same support that Industrial Heat has -- 4 MR. LOMAX: Objection to the form of the
5 Industrial Heat, LLC has to support the allegation. 5 question.
6 Q. Did you speak to anyone from Industrial Heat, 6 THE WITNESS: Valueless?
7 LLC about that allegation? 7 BY MR. CHAIKEN:
8 A. No. 8 Q. Yeah
9 Q. Does IPH have any knowledge independent of what 9 A. Not specifically.
10 Industrial Heat knows? 10 Q. Isityour understanding that the IP that is
11 A. Notto my knowledge. 11 the subject of the license agreement has some value?
12 Q. Does anyone from IPH have better information 12 MR. LOMAX: Objection to the form of the
13 than you have? 13 question.
14 A, Idon'tknow that. Ican't speak for anyone 14 THE WITNESS: Based on the results of the
15 else. 15 efforts to replicate the IP, we haven't been able to
16 Q. Okay. Do you know what specific confidential 16  determine an answer to that question. I think that
17 information Leonardo and Rossi disclosed that is violative 17 istheissue.
18 of the confidentiality provision? 18 BY MR. CHAIKEN:
19 A. TI'msorry. Restate, please. 19 Q. So, sitting here today, TPH doesn't know
20 Q. Yeah, Do you know what specific confidential 20 whether it has any value, if any. Would you agree with
21 information Leonardo and Rossi disclosed that is violative 21 that?
22 of the confidentiality provision? 22 A. So far we have not been able to prove that
23 A, Idon't 23 there is any value in the intellectual property in the
24 Q. Okay. Paragraph 113 on Page 56 states 24 license agreement.
25 "Leonardo and Rossi's failure to assign the license 25 Q. Okay. So what damages are or is IPH claiming

17 (Pages 62 - 65)
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Page 68

I as a result of the claim that Leonardo and Rossi breached 1 Industrial Heat about that?
2 the license agreement by failing to assign license 2 A. No.
3 patents? 3 Q. Do youknow what dollar amounts IPH is claiming
4 A. The same damages that we have reviewed in 4 as aresult of Leonardo's failure to inform IPH about
5 paragraph 98. 5 patent applications it was filing?
6 Q. Isthere a dollar amount, a dollar amount that 6 A. Did we cover this a few minutes ago?
7 is in paragraph 98? 7 Q. Different question. Pretty close. Pretty
8 A. Tomy knowledge we haven't bifurcated the 8 similar but close.
9 dollar amounts in that manner. 9 A. ButI'mnot recalling.
10 Q. Okay. So you can't assign a specific dollar 10 Q. Sure. The other one talks about -~
11 amount to damages as a result of Leonardo and Rossi's 11 A. Why don't you just ask the question ifitis a
12 failure to assign license patents; is that correct? 12 different question.
13 MR. LOMAX: Objection to the form of the 13 Q. Sure. This one is specific to the allegation
14 question. 14 that Leonardo filed patent applications relating --
15 THE WITNESS: No. 15 relating to the license patents without informing IPH.
16 BY MR. CHAIKEN: 16 That is in paragraph 116.
17 Q. No, it is not correct or no, you can't? 17 And it was to combine it with 117 where
18 A. We have not been able to assign a value to that 18 Leonardo filed to keep IPH informed about its patent
19 specific allegation, 19 applications and abandoned several patent applications
20 Q. Okay. Paragraph 117 states on Page 57 that, 20 without the written consent of TPH.
21 "Leonardo also failed to keep IPH informed of the progress | 21 So taking 116 and 117 together, is there a
22 of the patent application related to the license patents. 22 dollar amount that IPH is claiming as a result of the
23 And, finally, Leonardo, without prior consent from IPH, 23 breaches set forth in paragraphs 116 and 117?
24 abandoned several patent applications.” 24 MR. LOMAX: Objection to the form of the
25 What evidence or proof does IPH have in support 25 question,
Page 67 Page 69
1 of that allegation? I THE WITNESS: Sorry, but I am confused about
2 A. IPH has the same information that IH, LLC, has| 2  how this is different from the previous question.
3 to support that allegation. 3 BY MR. CHAIKEN:
4 Q. Anddid you speak to anyone from Industrial 4 Q. Sure. Well, the previous question was about
5 Heat about that allegation? 5 the failure to assign licensed patents. And -- and this
6 A. No. 6 one deals with the failure to inform or consult on patent
7 Q. And does IPH have any independent knowledge| 7 applications. So they are different allegations made by
8 regarding that allegation? 8 IPH.
9 A. Nottomy knowledge. 9 A. TI'msorry. I'mconfused. Ithought we covered
10 Q. Does anyone else from IPH have greater 10 117 before but you are saying we had not.
11 information about that allegation than you? 11 Q. No, we had not.
12 A. TIdon'tknow that. Ican't speak for anyone 12 MR. LOMAX: Well, I think we talked about 117
13 else. 13 in adifferent context.
14 Q. Paragraph 116 states, "After executing the 14 MR. CHAIKEN: Context, right.
15 license agreement, Leonardo filed patent applications | 15 MR. LOMAX: We already did talk about 117,
16 relating to license patents without informing IPH." 16  right?
17 Do you know what patent applications those 17 MR. CHAIKEN: Well, yeah, we talked about 117
18 were? 18  interms of what information he had but not about the
19 A, No. 19 damages. They are different allegations and
20 Q. Do you know how many licensed patent 20 different damages, [ would guess.
21 applications Leonardo and Rossi filed? 21 So I had asked about damages about
22 A. IPH -- I'm sorry, Industrial Heat, LLC would 22 paragraph 113, which was the failure to assign
23 have that information, so I would refer you to Industrial) 23 patents, which is a different allegation as to what
24 Heat, LLC for that answer. 24  iscontainedin 116 and 117.
25 Q. Okay. Do you have any -- did you speak to 25 BY MR. CHAIKEN:

18 (Pages 66 - 69)
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1 Q. Letme ask it this way, maybe we can clarify: 1 where it states that, "Leonardo and Rossi claim they have
2 Is it your understanding that there is a difference 2 sold at least three E-Cat units."
3 between a failure to assign licensed patents and a 3 Do you see that?
4 failure to consult about existing patents? 4 A, Yes,
5 A. No. 5 Q. Do youknow whether or not that was true,
6 Q. There is no difference? 6 whether or not Leonardo and Rossi had, in fact, sold at
7 A, T'msorry. Ifthis is trying to confuse me, I 7 least three E-Cat units?
8 apologize. I'm -- 8 MR. LOMAX: Objection to the form of the
9 Q. Tamnot trying to confuse you. 9  question.
10 A. Iam confused. 10 THE WITNESS: The information we would have
Il Q. Okay. Iam absolutely not trying to confuse 1 about that would be the same information that
12 you, but I am looking at your counterclaim, IPH's 12 Industrial Heat, LLC has about that allegation.
13 counterclaim. 13 BY MR. CHAIKEN:
14 A. Okay. 14 Q. Okay. So IPH doesn't have information
15 Q. Isthere a difference between what is alleged 15 independent of what Industrial Heat has?
16 in paragraph 113 and what is alleged in paragraphs 116 and | 16 A. Yes.
17 117, in your mind? 17 Q. And did you speak to anyone from Industrial
18 A, Yes. 18 Heat about the allegations contained in paragraphs 120
19 Q. Okay. What is the difference? 19 through 1247
20 A. 113 references licensed patents, patents, and 20 A. No.
21 117 or I guess 116 refers to filed patent applications. 21 Q. And does IPH have any information independent
22 Q. Okay. 22 of what Industrial Heat has?
23 A. Those, while I'm not a patent expert, seem to 23 A, Notto my knowledge.
24 Dbe different to me. 24 Q. Do youknow when in time Leonardo and Rossi
25 Q. Fairenough. And I treated them as different 25 allegedly violated the covenant not to compete?
Page 71 Page 73
1 myself. So I was asking, is there a difference between 1 A. Idon't have information about that other than
2 the damage you are claiming pursuant to the allegations 2 what Industrial Heat, LLC, has.
3 of - of breach in 113 versus the allegations of breach in 3 Q. And do you know what damages IPH incurred as a
4 116and 117? 4 result of this alleged breach?
5 A. We have not bifurcated damages in that manner. 5 A, We have not bifurcated them, the damages in
6 Q. Okay. That -- that is what I was getting to. 6 that manner,
7 T'wasn't trying to confuse you. 7 Q. Okay. Going back to my -- I asked you
8 Does -- looking at paragraphs 120 through 124, 8 questions about 113 and the damages related to the
9 does IPH claim that Industrial -- excuse me, Leonardo and 9 assignment of patents. I want to -- I forgot to ask you
10 Rossi have violated the covenant not to compete? 10 questions. Do you know when in time Leonardo and Rossi
11 A. Yes, it states in here that -- 11 failed to assign licensed patents?
12 Q. And specifically you are referring to what 12 A. TIPH International BV has the same information
13 paragraph? 13 that Industrial Heat, LLC has about that allegation.
14 A, Paragraph 23. 14 Q. So, sitting here today, you don't know when in
15 Q. 1237 15 time?
16  A. I'msorry, 123, states that, "As a result of 16 A. No.
17 the conduct referenced in the preceding paragraphs, 17 Q. When in time -- I'm referring now to paragraphs
18 regardless of whether it will ever lead to creation of a 18 116 and 17 again -- when in time did Leonardo and Rossi
19 viable commercial product that can be sold leased or 19 file patent applications without informing IPH?
20 rented, is in direct conflict with the license agreement.” 20 A. That information is -- would be information
21 And then paragraph 124 -- 21 provided by Industrial Heat, LLC.
22 Q. Okay, 22 Q. Soyoudon't know that, sitting here today,
23 A. - references the covenant not to compete. 23 when in time that happened?
24 Q. Right. And that refers to paragraph -- T guess 24 A, Idon't know any information other than what
25 you are referring to -- 123 refers back to paragraph 121 25 Industrial Heat, LLC would know.

19 (Pages 70 - 73)
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1 Q Ckay. Sane thing wwth 117? You don't know

2 when, in tine, Leonardo, without prior witten consent,

3 abandoned several patent applications?

4 A | don't know anything other than what

5 | ndustrial Heat, LLC knows about that allegation.

6 Q Did anyone from | PH contribute to providing

7 i nformati on for purposes of this counterclain?

8 A |'"msorry. Repeat the question, please.

9 Q Sure. Did anyone from | PH provide informtion
10 that was used to create this counterclaimthat we are
11 | ooki ng at?

12 MR, LOVAX: (bjection to the formof the

13 guesti on.

14 THE WTNESS: The director for |PH

15 International BV, as we stated earlier, is | PH BV
16 Hol dings, Limted. The director of that entity is
17 Tom Dar den.

18 So | don't -- | don't know the extent of what
19 Tom Darden contributed to this on behalf of |PH
20 versus on behalf of Industrial Heat.

21 Does that help you?

22 BY MR CHAI KEN:

23 Q Ki nd of.

24 A Good.

25 Q Par agraph 131 --
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1 MR. ARAN. | amgoing to --
2 BY MR CHAI KEN:
3 Q -- on Page 60 states, "Notw thstanding the
4 foregoing, on information and belief, Leonardo and Rossi
5 have not paid their federal taxes on paynents nade to them
6 fromcounter-plaintiffs and have not filed all tax returns
7 or reports relating to reports nade to them from
8 counter-plaintiffs.”
9 What proof or evidence does |IPH have in support
10 of that allegation?
11 A The same information that |ndustrial Heat, LLC
12 has to support the allegation.
13 Q Did you speak to anyone from I ndustrial Heat
14 about that allegation?
15 A No.
16 Q Did you -- does | PH have any know edge
17 i ndependent from what Industrial Heat has?
18 A Not to my know edge.
19 Q Wul d anyone from I PH other than you be better
20 able to answer that question?
21 A | don't know that. | can't speak for anyone
22 el se.
23 Q Do you know how | PH -- do you know how I PH has
24 been damaged as a result of Leonardo and Rossi's failure
25 to pay taxes?
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1 A | believe there is a provision in the |icense
2 agreenent that references paynent of taxes.
3 Q That is not ny question, though. M question
4 I's, how has | PH been danaged.
5 A To the extent nonpaynent of taxes would be a
6 breach of the contract, then | would refer back to the
7 breach of contract damages.
8 Q Back to paragraph 98?
9 A Yes.
10 Q kay. There is no way for you to apportion out
11 t he damages that I PH suffered as a result of Leonardo and
12 Rossi's failure to pay taxes?
13 MR, LOVAX: (bjection to the formof the
14 qguesti on.
15 THE W TNESS: W have not bifurcated the
16 damages in that nanner.
17 BY MR CHAI KEN:
18 Q Wuld the -- well, let's go back to
19 paragraph 98. 98 apportions out several different types
20 of danmamges, and it sets forth really three categories of
21 damages, right? Wuld you agree with ne that paragraph 98
22 sets forth three categories of damages?
23 A. Yes. You are referring to A, B and C
24 Q Correct. \Were in those buckets, A B or C
25 woul d the failure to pay taxes damages be incl uded?
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1 MR LOVAX: (bjection to the formof the

2 guesti on.

3 THE WTNESS: | don't see paynent of --

4 nonpaynent of taxes referenced specifically in

5 par agr aph 98.

6 BY MR CHAI KEN:

7 Q kay. Do you have an understanding as to how
8 | PH was danaged as a result of Leonardo and Rossi's

9 failure to pay taxes?

10 A My under standi ng of the provision in the

11 contract is to protect the parties fromperhaps a claim
12 resulting fromnonpaynment of tax against perhaps a

13 property, the subject property of the |icense agreenent.
14 Q Did any such claimtake place or happen?

15 A Not to ny know edge.

16 Q Ckay. Do you have know edge of any damage t hat
17 | PH incurred as a result of the allegation that Leonardo
18 and Rossi failed to pay taxes?

19 MR, LOVAX: (bjection to the formof the
20 qguesti on.
21 THE WTNESS: |'mnot aware of that.
22 BY MR CHAI KEN
23 Q Goi ng back to paragraph 135, Page 61. | take
24 It back. Paragraph 134 states, "Rossi and Leonardo, JM
25 and Johnson, falsely represented to Industrial Heat that
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1 JMP was a manufacturing conpany with a real comrercial use
2 for steam power generated by plant."
3 What facts or proof was | PH have in support of
4 t hat al | egation?
5 A The sane information that Industrial Heat, LLC
6 has to support the allegation.
7 Q Let's nove up to paragraph 140 on Page 62.
8 Par agraph 140 states, "As described in greater detail
9 above, Rossi, Leonardo, Johnson, JMP, Fabiani, USQ. and
10 Bass were all engaged in a comon schene agai nst
11 counter-plaintiffs."
12 What information specifically does |IPH have in
13 support of that allegation?
14 A The sane information that Industrial Heat, LLC
15 has to support the allegation.
16 Q And did you speak to anyone from I ndustri al
17 Heat about that?
18 A No.
19 Q And does | PH have any know edge i ndependent
20 fromwhat |ndustrial Heat has?
21 A Not to my know edge.
22 Q Wul d anyone from | PH have better know edge
23 than you on that subject?
24 A | don't know that. | can't speak for anyone
25 el se.
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1 Q Par agraph 145 on Page 64 goes through specific
2 actions and we wll have to wal k through them one by one.
3 So paragraph A states that, "The defendants'
4 unconsci onabl e, unfair and deceptive acts and practices
5 i ncl uded a) deceiving counter-plaintiffs about JPM the
6 operations of JPM the supposed role of Bass and the
7 reasons for JPMwanting to use the steam power that could
8 be generated by the plant."
9 What facts or proof does |IPH have in support of
10 145A?
11 A The sanme facts or proof that Industrial Heat,
12 LLC has to support the claim
13 Q And di d you speak to anyone from I ndustri al
14 Heat about what facts and proof |ndustrial Heat had?
15 A No.
16 Q Does | PH have any know edge i ndependent from
17 what | ndustrial Heat has?
18 A Not to my know edge.
19 Q Does or woul d anyone from | PH have greater
20 i nformati on about that than you?
21 A | don't know that. | can't speak for anyone
22 el se.
23 Q 145B states, "deceiving counter-plaintiffs as
24 for the reasons for wanting to nove the plant from North
25 Carolina to Florida."
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1 What proof or evidence does |IPH have in support
2 of that allegation?
3 A The sanme information that |Industrial Heat, LLC
4 has to support the allegation.
5 Q And di d you speak to anyone from I ndustri al
6 Heat about that?
7 A No.
8 Q Does | PH have any know edge i ndependent from
9 what | ndustrial Heat has?
10 A Not to ny know edge.
11 Q Wul d anyone from | PH have greater information
12 on that than you?
13 A | don't know that. | can't speak for anyone
14 el se.
15 Q Par agraph C, "Manipul ating the operation of the
16 pl ant and the neasurenents of the plant's operations to
17 create the false inpression and appearance that it was
18 producing a COP far in excess of the COP it was, in fact,
19 achi eving. "
20 What support or proof does |IPH have in support
21 of that allegation?
22 A. Sanme information that Industrial Heat, LLC has
23 to support that allegation.
24 Q Did you speak to anyone from I ndustrial Heat
25 about that?
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1 A No.
2 Q Does | PH have any know edge i ndependent of what
3 | ndustrial Heat knows?
4 A Not to my know edge.
5 Q Wul d anyone from | PH have greater infornmation
6 t han you?
7 A | don't know that. | can't speak for anyone
8 el se.
9 Q Paragraph D states, "Providing fal se
10 Information to counter-plaintiffs as the operation of the
11 pl ant and the neasurenents of the plant's operations.”
12 What proof or evidence does | PH have in support
13 of that allegation?
14 A The sane information that Industrial Heat has
15 to support the allegation.
16 Q Did you speak to anyone from I ndustrial Heat
17 about that allegation?
18 A No.
19 Q Does | PH have any know edge i ndependent of what
20 | ndustrial Heat knows?
21 A Not to my know edge.
22 Q Wul d anyone el se from | PH have information
23 greater than you on that subject?
24 A | don't know that. | can't speak for anyone
25 el se.
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1 Q Par agraph E, "Refusing to provide other
2 I nformation properly requested by counter-plaintiffs and
3 to which counter-plaintiffs were entitled, pursuant to the
4 | i cense agreenents, the termsheet, the USQL agreenents
5 and/ or the nature of the purportedly but, in fact, not
6 i ndependent work bei ng done by Penon."
7 What fact or evidence do you have in support of
8 t hat al | egation?
9 A The sane facts or evidence that Industrial
10 Heat, LLC has to support that allegation.
11 Q Did you speak to anyone from I ndustrial Heat
12 about that allegation?
13 A No.
14 Q Does | PH have any know edge i ndependent of what
15 | PH knows about that?
16 A Not to ny know edge.
17 Q Does anyone from | PH have nore information
18 about that than you?
19 A | can't speak for anyone else. | don't know
20 t hat .
21 Q Par agraph F states, "Preventing or bl ocking
22 counter-plaintiffs fromobtaining truthful informtion
23 about the plant's operations, the neasurenents of those
24 operations, the role of JMP, use by JMP of steam provided
25 by the plant, the role of Penon or the basis for expenses
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1 or costs charged to counter-plaintiff."
2 What proof or evidence does |IPH have in support
3 of that allegation?
4 A The sanme information that |Industrial Heat, LLC
5 has to support the allegation.
6 Q Did you speak to anyone from I ndustrial Heat
7 about that allegation?
8 A No.
9 Q Does | PH have any know edge i ndependent of what
10 | ndustrial Heat knows?
11 A Not to my know edge.
12 Q And does anyone el se from | PH have greater
13 i nformati on about that than you?
14 A. | don't know that. | can't speak for anyone
15 el se.
16 Q Ckay. Paragraph G on the foll ow ng page
17 states, "Charging counter-plaintiffs for services,
18 expenses and equi pnent that were purportedly being used
19 either for the benefit of and for the goals of
20 counter-plaintiffs when, in fact, no such services
21 expenses or equi pnent were being used for
22 counter-plaintiff's benefit."
23 What facts or information do you have in
24 support of that allegation?
25 A The sanme information that |Industrial Heat, LLC
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1 has to support the allegation.
2 Q Did you speak to anyone from I ndustrial Heat
3 about that allegation?
4 A No.
5 Q Does | PH have any know edge i ndependent from
6 what I ndustrial Heat knows about that allegation?
7 A Not to my know edge.
8 Q And woul d anyone el se fromI|PH be able to
9 better answer questions about that allegation?
10 A | don't know that. | can't speak for anyone
11 el se.
12 Q Is there a dollar amount that IPH is seeking as
13 a result of the alleged violations of the Florida
14 Deceptive and Unfair Trade Practices Act?
15 MR LOVAX: (Objection to the formof the
16 questi on.
17 THE W TNESS:. The sane danmages that we have
18 been review ng in paragraph 98.
19 BY MR CHAI KEN:
20 Q Okay. The danmges aren't separated out?
21 A W have not bifurcated danmages in that matter.
22 Q Looking at -- let's go back to paragraph 98.
23 And, again, you have got three subparts to paragraph 98.
24 Where woul d the danages related to violations of the
25 Fl ori da Deceptive and Unfair Trade Practices Act fall in
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1 respect to the three buckets in paragraph 987
2 MR LOVAX: (bjection to the formof the
3 guestion to the extent that paragraph 98 begins "as a
4 result of Leonardo and Rossi's breach." This
5 question is about Florida Deceptive and Unfair Trade
6 Practices Act.
7 MR. CHAI KEN: Right.
8 BY MR CHAI KEN:
9 Q So if not -- well, based on your counsel's
10 objection, is there sone other place in this docunent
11 where | can find the damages clainmed by | PH with respect
12 to the Count 4 which is the Florida Deceptive and Unfair
13 Trade Practices Act clainf
14 A. Par agr aph 148 describes -- it states that,
15 "Counter-plaintiffs have suffered and continue to suffer
16 actual danages as descri bed above."
17 Q Right. And is there a dollar anount associ ated
18 w th what those danmages are?
19 A | don't see a dollar amount in here.
20 Q kay. |Is IPH aware of or is making a claimfor
21 damages, dollar damages, noney danmages, as it relates to
22 this count?
23 A. It doesn't state that we are, no.
24 Q Is it your understanding that you are?
25 MR. LOVAX: (bjection to the formof the
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1 guesti on.
2 THE WTNESS: M understanding is what is
3 stated here in the docunent. | don't have a
4 di fferent understanding. |'mnot sure what you are
5 aski ng ne.
6 BY MR CHAI KEN:
7 Q kay. Well, ny -- ny questionis, if, in fact,
8 | PH i s seeking noney damages as it relates to the
9 al l egations contained in Count 4, what are those noney
10 danages?
11 MR, LOVAX: (bjection to the formof the
12 questi on.
13 THE WTNESS: You asked nme noney danages?
14 BY MR CHAI KEN:
15 Q Yes.
16 A | don't see noney danmages ot her than the
17 reference to the $89 mllion paynment --
18 Q kay. So --
19 A -- in 143.
20 Q kay. So is it your understandi ng based on
21 that, that there are -- that IPH is not seeking noney
22 damages from Leonardo and Rossi as it relates to Count 47?
23 MR, LOVAX: (bjection to the formof the
24 questi on.
25 THE WTNESS:. | don't see noney damages bei ng
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1 stated here.
2 BY MR CHAI KEN:
3 Q So woul d you agree with me that IPH is not
4 seeki ng noney damages?
5 A | agree with what is in the docunent. That is
6 it.
7 Q Vell, let's put the docunent aside. | am
8 asking you, as the representative of IPH 1is it your
9 understanding that | PH is seeking noney damages from
10 Leonardo and Rossi as a result of a violation of the
11 Fl ori da Deceptive and Unfair Trade Practices Act?
12 MR, LOVAX: (bjection to the formof the
13 guesti on.
14 THE WTNESS: Maybe | don't understand how you
15 are asking or what you are asking or what your point
16 Is. But |I don't understand anything different on
17 behal f of IPH International BV that is not stated
18 here in the docunent.
19 BY MR CHAI KEN:
20 Q Okay. Based on your reading of the docunent,
21 what is the dollar damages, if any, that IPH is seeking?
22 A. | think | said earlier, | don't see a dollar
23 amount in the docunent.
24 Q Ckay.
25 A If I didn't say that, |I'msorry.
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1 el se.

2 Q Do you know specifically what information was
3 provi ded by Industrial Heat regarding this allegation?
4 MR. LOVAX: (bjection to the formof the

5 questi on.

6 THE WTNESS: | don't have any information

7 ot her than what Industrial Heat's provided.

8 BY MR CHAI KEN:

9 Q Do you know if Industrial Heat's provided

10 I nformation regarding this allegation?

11 MR, LOVAX: (bjection to the formof the

12 questi on.

13 THE WTNESS: | didn't speak to Industrial Heat
14 about the allegations.

15 BY MR CHAI KEN:

16 Q Ckay. Paragraph 58, does |IPH have any facts or
17 evidence with respect to the allegations contained in
18 par agr aph 58?

19 A | don't have any information other than the
20 i nformati on provided by Industrial Heat, LLC
21 Q Did you speak to anyone from I ndustrial Heat
22 regarding this allegation?
23 A No.
24 Q Look at your answer on Page 10 of the
25 Exhibit 3. The answer to paragraph 58 states that,
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1 "Defendants further admt that Industrial Heat paid the
2 second paynent of $10 million under the |icense agreenent
3 and first anendnent.”

4 I's it your understanding that Industrial Heat

5 made this paynent or did I PH make this paynent?

6 A It is nmy understanding that Industrial Heat

7 contributed $10 million in capital to IPHBV -- |I'msorry,
8 yeah, IPH International BV and, in turn, the $10 mllion
9 was recorded by IPH International BV as a paynent for the
10 | i cense agreenent.

11 Q Ckay. And so is this response incorrect or

12 I naccurate when it states that, "Defendants further admt
13 that Industrial Heat paid the second paynent of

14 $10 mllion under the license agreenent in the first

15 amendnent " ?

16 A Literal paynent of the paynent was from a bank
17 account titled, "Industrial Heat, LLC. "

18 Q Okay. So you think that is accurate?

19 A. If Industrial Heat -- it says, "Industrial Heat
20 pai d the second paynment of $10 million" and |I said the
21 paynment was nmade by wire transfer froma bank account
22 titled, "Industrial Heat, LLC. "
23 Q Ckay. Paragraph 63 on Page 12 of the
24 conplaint. Are you aware of any facts or evidence with
25 respect to the allegation contained in paragraph 63?
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1 A No.
2 Q Does | PH have any know edge i ndependent of what
3 I ndustrial Heat knows with respect to paragraph 73?
4 A Not to my know edge.
5 Q | s there anyone at | PH who has nore know edge
6 t han you regardi ng paragraph 73?
7 A | can't speak for anyone el se.
8 Q Par agraph 79 on Page 15. Does |PH have any
9 proof or evidence with respect to the allegations
10 contai ned in paragraph 79?
11 A No i nformation other than what |ndustrial Heat,
12 LLC, has.
13 Q And di d you speak to Industrial Heat about the
14 al l egations set forth in paragraph 79?
15 A No.
16 Q Does | PH have any know edge regardi ng that
17 al | egation i ndependent of what Industrial Heat knows?
18 A Not to my know edge.
19 Q I s there anyone at | PH who has nore know edge
20 wWith you with respect to paragraph 79?
21 A | can't speak for anyone else at |PH
22 | nt ernati onal BV.
23 Q Wul d you agree that | PH has refused to nake an
24 $89 million paynent to Leonardo?
25 A Yes.
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1 THE VI DEOCGRAPHER: We are off the record. The
2 time is 10:48 a. m

3 (Thereupon, a recess was taken.)

4 THE VI DECGRAPHER: We are back on the record.

5 The tinme is 10:59 a. m

6 BY MR CHAI KEN:

7 Q M. Fogleman, | amstill going to refer you to
8 Exhi bit Nunber 3, which is the fourth amended answer

9 addi ti onal defenses counterclains and third party clains.
10 Do you still have that in front of you?

11 A Yes.

12 Q kay. | amgoing to refer you to the

13 affirmati ve and other additional defenses, which starts on
14 Page 21. Does |IPH have any evidence or facts in support
15 of its first -- the first defense set forth on Page 217
16 A No i nformation other than what |ndustrial Heat,
17 LLC has.

18 Q kay. Did you speak to anyone from I ndustri al
19 Heat regarding affirmative defense nunber one?
20 A No.
21 Q Okay. Does | PH have any know edge or evi dence
22 i ndependent of what Industrial Heat has?
23 A Not to ny know edge.
24 Q Wul d there be anyone from | PH that woul d have
25 nore know edge regarding this first defense than you?
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1 A | can't speak to that.
2 Q Ckay.
3 A Can | ask you a question.
4 Q Sur e.
5 A When you ask nme the first question and | tell
6 you that all | have is what Industrial Heat has and then
7 the third question you ask ne if |PH has any know edge
8 ot her than what Industrial Heat has, is there a point to
9 that that | ammssing? | amafraid that | m ght be
10 m ssi ng sonet hi ng.
11 Q | don't think there is a point that you are
12 mssing. | amjust trying to nake sure that there is
13 not hing that I am m ssing.
14 A. Okay.
15 Q The second defense on Page 227
16 A Ckay.
17 Q Does | PH have any know edge or facts or proof
18 i n support of the second defense?
19 A Not any information other than what Industrial
20 Heat, LLC has.
21 Q And di d you speak to anyone from I ndustri al
22 Heat regarding the second defense?
23 A No.
24 Q And does | PH have any know edge i ndependent or
25 separate fromwhat Industrial Heat knows?
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A Not to ny know edge.

Q Wul d anyone from | PH have greater information
regardi ng the second defense than you?

A | can't speak to that. | don't -- | can't
speak for soneone el se.

Q Looking at the third defense on Page 22, does

| PH have any evi dence or knowl edge in support of the
all egations set forth in this third defense?

A No i nformation other than the information that
| ndustrial Heat, LLC has.

Q And di d you speak to anyone at I|ndustrial Heat
regarding this third defense?

A No.

Q And does | PH have any infornation separate and
apart fromwhat Industrial Heat has?

A Not to my know edge.

Q And is there anyone from | PH who woul d have

greater information with respect to this third defense

t han you?

A | can't speak for anyone else. | don't know
t hat .

Q | may have asked this before, but who nakes

deci si ons on behal f of | PH?
A. Tom Dar den.
Q Ckay. Anybody el se?
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1 A Not that |'m aware of.
2 Q When you say "Tom Darden," would he be the
3 person with authority to bind IPH to contracts or anything
4 el se like that?
5 A Tom Darden, as the director of |PH BV hol di ngs
6 Limted, which, in turn, is the director of |IPH
7 International BV, it is ny understanding that is his
8 aut hority.
9 Q Got it. Ckay. Thanks.
10 Let's go back to the docunent, Page 23, the
11 fourth defense, does |IPH have any proof or evidence in
12 support of its fourth defense?
13 A No information other than what Industrial Heat,
14 LLC has.
15 Q And di d you speak to anyone from I ndustri al
16 Heat, LLC regarding this fourth defense?
17 A No.
18 Q And does | PH have any information separate and
19 apart fromwhat Industrial Heat, LLC has?
20 A Not to ny know edge.
21 Q And woul d anyone from | PH ot her than yourself
22 have nore information regarding this fourth defense?
23 A | can't speak for anyone el se.
24 Q kay. Fifth defense. Does |PH have any
25 evi dence or proof in support of its fifth defense?
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1 A Not any information other than the infornmation
2 that Industrial Heat, LLC has.

3 Q Did you speak to anyone from I ndustrial Heat

4 regarding the fifth defense?

5 A No.

6 Q And does | PH have any infornmation separate and
7 apart fromwhat Industrial Heat has?

8 A Not to ny know edge.

9 Q Wul d anyone from | PH be able to better answer
10 questions regarding this fifth defense than you?

11 A | can't speak for anyone else. | don't know
12 t hat .

13 Q kay. Sixth defense. Does |IPH have any facts
14 or evidence in support of the sixth defense?

15 A. No i nformati on other than what |ndustrial Heat,
16 LLC has.

17 Q Did you speak to anyone from I ndustrial Heat
18 regardi ng the sixth defense?

19 A No.
20 Q And does | PH have any infornmation separate and
21 apart fromlIndustrial Heat knows?
22 A Not to my know edge.
23 Q Wul d there be anyone from | PH who has nore
24 knowl edge regarding the sixth defense than you?
25 A | just can't speak for anyone else. |'msorry.
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1 Q kay. Seventh defense is on Page 25. Does |IPH

2 have any information or facts in support of its seventh

3 def ense?

4 A Not any information other than what Industrial

5 Heat, LLC has.

6 Q Did you speak to anyone from I ndustrial Heat

7 regardi ng the seventh defense?

8 A No.

9 Q Does | PH have any know edge i ndependent from
10 what I ndustrial Heat knows regarding the seventh defense?
11 A Not to ny know edge.

12 Q Is there anyone at | PH who has nore know edge
13 t han you regarding the seventh defense?

14 A. | can't speak for anyone el se.

15 Q The eighth defense is also on Page 25. Does
16 | PH have any evi dence or support with respect to the

17 ei ght h def ense?

18 A No information other than what Industrial Heat,
19 LLC has.

20 Q And did you speak to anyone from I ndustri al

21 Heat regarding the eighth defense?

22 A No.

23 Q And does | PH have any informati on separate and
24 apart fromwhat Industrial Heat knows regarding the eighth
25 def ense?
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1 A Not to my know edge.
2 Q Wul d anyone from | PH have nore information
3 regardi ng the ei ghth defense than you?
4 A | can't speak for anyone else. [|'msorry.
5 Q Top of Page 26 says "additional defenses.” Are
6 you aware of any additional defenses that |IPH has or may
7 assert in this case?
8 A Not at this tine.
9 MR, CHAIKEN. Ckay. | think we are thankfully
10 done with that docunent.
11 (Exhibit 5, 1HL07598 through 107777, was narked
12 for ldentification.)
13 BY MR CHAI KEN:
14 Q | am going to show you what has been marked as
15 Exhibit 5. Exhibit 5 has been Bates-stanped | HL07598
16 t hrough 107777. The first page of this docunent is an
17 e-mail fromJT Vaughn to you, cc'ing John Mazzarino and it
18 has an attachnent which is the, | believe, July 2014 PPM
19 And ny first question is, do you recal
20 receiving this e-mail ?
21 A No, | don't recall receiving this e-mail, but
22 it looks like |I did, based on the first page.
23 Q Do you have any reason to believe you didn't
24 receive it?
25 A No.
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1 t hat ?
2 A Yes. You presented this earlier?
3 Q Ri ght. Now, that assignnment provides in
4 paragraph 2 that there will be a purchase price of
5 $460, 000 paid by IPH to Industrial Heat. |Is that your
6 under st andi ng?
7 A Yes.
8 Q And paragraph 4 states that that paynent wll
9 be nmade on or before April 29, 2016. Do you see that?
10 A Yes.
11 Q Was t hat paynent nade?
12 A An actual bank transaction paynent was not
13 made It was recorded through an intraconpany account.
14 Q Okay. Can you explain to ne how that works.
15 A How it works.
16 Q s this a book entry?
17 A Yes.
18 Q | see. So there wasn't really an exchange of
19 funds?
20 A My recollection is there was not a cash
21 transaction at the tine.
22 Q kay. Did -- does IPH nmaintain a separate bank
23 account from Industrial Heat?
24 A Yes.
25 Q And for how long has it done that? Since its
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1 | nception?
2 A At or about its inception. | don't renenber
3 t he exact date.
4 Q Do you know if Industrial Heat woul d pay
5 expenses incurred by | PH?
6 A It woul d pay expenses under the services
7 agreenent on behalf of IPH and then rebill them through
8 the services agreenent to I PH International BV.
9 Q Wul d | PH rei nburse I ndustrial Heat for
10 paynments made by Industrial Heat?
11 A Yes.
12 Q Are you famliar with what's been called the
13 val idation test pursuant to the |icense agreenent?
14 A Fam liar with the term
15 Q kay. Are you famliar with the fact that it
16 took place on or around April 30, 20137
17 A | tell you, | don't have any information other
18 t han what | ndustrial Heat has that | recall that date.
19 Q kay. Were you famliar -- and | amtal king
20 about when |I say "you," | nmean IPH | amnot talking
21 about Ji m Fogl eman.
22 Does IPH or did I PH or anyone on behal f of |IPH
23 review the protocol for that validation test?
24 A | ndustrial Heat, LLC would have --
25 Q Ckay.
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1 A -- perforned the service.
2 Q Do you know who specifically on behalf of
3 I ndustrial Heat did that?
4 A | don't know.
5 Q Does | PH contend that -- well, let ne ask a
6 di fferent question.
7 Does | PH know whet her or not |ndustrial Heat
8 agreed to the protocol for the validation test?
9 A | don't know.
10 Q Did you ever ask anybody at Industrial Heat?
11 A | did not.
12 Q Does I PH contend that the protocol that was
13 used for the validation test was sonehow fl awed?
14 MR LOVAX: (bjection to the form
15 THE WTNESS: The information related to that
16 Is the information that Industrial Heat, LLC has.
17 BY MR CHAI KEN:
18 Q Did you ask anybody from I ndustrial Heat about
19 t hat ?
20 A No, | didn't.
21 Q kay. Does | PH now contend that the data from
22 that validation test was sonehow mani pul at ed?
23 MR, LOVAX: (bjection to the formof the
24 questi on.
25 THE WTNESS: | PH woul d have the sane
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1 information that Industrial Heat, LLC has regarding
2 that matter.

3 BY MR CHAI KEN:

4 Q Did you talk to anyone from-- from Industri al
5 Heat about whether or not the data was mani pul ated?

6 A No, | did not.

7 Q Are you famliar with the term "guarant eed

8 performance "or "guaranteed performance test"?

9 A | am aware of the termin the |icense

10 agreenent.

11 Q Ckay. Do you know if |IPH agreed to the use of
12 what is called an ERV, the contract requires for expert
13 response for validation. Have you heard of that ternf
14 A. | amaware of the termin the agreenent.

15 Q Do you know if I PH agreed to Fabi o Penon as the
16 ERV for purposes of the guaranteed performnce test?

17 A I ndustrial Heat would have that information.
18 We woul d not have information different from I ndustrial
19 Heat regarding that nmatter.
20 Q Do you know if Industrial Heat agreed to use
21 Fabi o Penon as the ERV for the guaranteed performance
22 test?
23 MR, LOVAX: (bjection to the formof the
24 questi on.
25 THE WTNESS: | don't know that.
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1 BY MR CHAI KEN:

2 Q Do you know if Industrial Heat agreed to use
3 Fabi o Penon as the ERV for the validation test?

4 MR. LOVAX: (bjection to the formof the

5 questi on.

6 THE WTNESS: | don't know that.

7 BY MR, CHAI KEN:

8 Q D d you ask anyone from I ndustrial Heat about
9 t hat ?

10 A | did not ask anyone at Industrial Heat about
11 t hat .

12 Q Did you ask anyone from I ndustrial Heat about
13 whet her or not Fabi o Penon was agreed to for purposes of
14 t he guaranteed performance test?

15 A | did not ask anyone at I ndustrial Heat that
16 questi on.

17 Q Ckay. Is it IPH s position that there was no
18 ERV for the guaranteed performance test?

19 MR, LOVAX: (bjection to the formof the
20 qguesti on.
21 THE WTNESS: Your question inplies there was a
22 guar ant eed performance test.
23 BY MR CHAI KEN:
24 Q MM hrmm
25 A And IPH -- |IPH International BV would not have
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1 Information different fromlIndustrial Heat regarding

2 whet her or not that test took place and any matter

3 regardi ng the ERV.

4 Q GCot it. Sois it IPHs position that a

5 guar ant eed performance test pursuant to the |icense

6 agreenent did not take place?

7 MR, LOVAX: (bjection to the formof the

8 guesti on.

9 THE WTNESS: | believe that is correct for |IPH
10 I nternational BV.

11 BY MR CHAI KEN

12 Q Okay. And what facts are you aware of in

13 support of that position?

14 A The information that Industrial Heat, LLC has
15 regardi ng the performance of the test that you are

16 referring to.

17 Q And you didn't speak to anyone at |ndustri al
18 Heat regarding that position, did you?

19 A No.
20 Q Is IPH aware as to whether or not it had agreed
21 to a protocol for the guaranteed performance test?
22 A No i nformation other than what |ndustrial Heat
23 has regardi ng that.
24 Q D d you speak to anybody at I|ndustrial Heat
25 regarding the protocol for the guaranteed perfornmance
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1 test?
2 A No.
3 Q Is it IPH s position that the protocol prepared
4 by Fabi o Penon for the guaranteed performance test was
5 fl awed?
6 MR, LOVAX: (bjection to the formof the
7 guesti on.
8 THE WTNESS: To the -- to the extent
9 I ndustrial Heat, LLC has that information, we would
10 not have information any different.
11 BY MR CHAI KEN:
12 Q Did you speak to Industrial Heat about any
13 flaws in the protocol prepared by Fabi o Penon?
14 A No.
15 Q Is it IPH s position that Dr. Rossi nani pul ated
16 the data that was taken pursuant to the test that was
17 performed in Florida in 20157
18 MR. LOVAX: (Objection to the formof the
19 questi on.
20 THE WTNESS: | PH International BV has no
21 information different than Industrial Heat has
22 regardi ng what you refer to as nmani pul ati on of data.
23 BY MR CHAI KEN:
24 Q Ckay.
25 A So we woul d have the sane information and have
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1 t he sane view.
2 Q Ckay. So your position is identical to that of
3 | ndustrial Heat?
4 A Yes. If | understand your question, yes.
5 Q And do you know what their position is?
6 MR, LOVAX: (bjection to the formof the
7 guesti on.
8 THE WTNESS: | have not discussed the matter
9 wth I ndustrial Heat.
10 BY MR CHAI KEN:
11 Q So, sitting here today, you don't know
12 whet her -- one way or the other whether they believe that
13 t he data was mani pul at ed?
14 A. It has been stipulated, so, yes, | believe -- |
15 believe | know their position.
16 Q Ckay. Do you have any facts to support that?
17 A No facts other than the facts that I|ndustrial
18 Heat, LLC, has.
19 Q Do you know or does | PH have a position as to
20 whet her or not it agreed to what equi pnent was going to be
21 tested for purposes of the guaranteed performance test?
22 A | don't have information about that particul ar
23 matter any different than Industrial Heat woul d have.
24 Q And did you talk to anyone from I ndustrial Heat
25 about that?
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1 A No.

2 Q Did I PH conduct any research and devel opnent on
3 the E-Cat or E-Cat |P?

4 A |"msorry. Please restate the question.

5 Q Sure. Did IPH ever conduct any research and

6 devel opnent on the E-Cat |P?

7 A No. It relied on Industrial Heat through the
8 service agreenent to provide those services.

9 Q Was | ndustrial Heat working, doing R&D on

10 the -- on the E-Cat on behalf of IPH or was it doi ng R&D
11 on behal f of itself?

12 A It is nmy understanding it was doing it on

13 behal f of IPH International BV under the terns of the

14 servi ce agreenent.

15 Q kay. If that is the case, then |IPH, through
16 I ndustrial Heat, was doing R& on the E-Cat, right?

17 A If that is what you are getting at, then I

18 don't di sagree.

19 Q Ckay. Do you know whet her or not the R&D
20 resulted in any positive test with respect to the E-Cat or
21 the E-Cat | P?
22 MR, LOVAX: (bjection to the formof the
23 guesti on.
24 THE WTNESS: It is ny understanding that the
25 results did not -- the results did not produce any
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1 agreenent as of Novenber 12, 2014. It calls that the
2 ori gi nal agreenent.
3 A | see that.
4 Q Do you think that is the right date?
5 A | don't know. You presented docunents with two
6 di fferent dates.
7 Q Actual ly, Industrial Heat presented docunents
8 wth two different dates. These aren't ny docunents.
9 At the Page 7 there is a signature under
10 I ndustrial Heat. |Is that JT Vaughn's signature? Do you
11 recogni ze it?
12 A It appears to be.
13 Q Do you know if -- well, you have never seen
14 this before. So | guess you woul dn't know whet her or not
15 | PH I nternational ever executed this docunent?
16 A | don't. I'msorry. | haven't seen this
17 docunent .
18 Q | am done with that for now Before | started
19 tal ki ng about those docunents | was asking you a little
20 bit about the research and devel opnent that was perforned.
21 You said it was perfornmed by Industrial Heat on behal f of
22 |PH. Do you recall that?
23 A Yes.
24 Q And | asked you sone questions about whether or
25 not positive COP was ever achieved by any of the R&D. Do
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1 you know for a fact that Industrial Heat never achieved a
2 single positive COP?
3 A | don't know for a fact.
4 Q Ckay. Did you ever ask anyone from I ndustri al
5 Heat as to whether or not they ever received a positive
6 COP on any test?
7 A | did not.
8 Q kay. Did you ever hear anyone from I ndustri al
9 Heat state that they achieved a COP of 1.3027
10 A | didn't hear that from anyone at |ndustri al
11 Heat, LLC
12 Q Did you ever hear that anyone from I ndustri al
13 Heat received a COP of 4.07?
14 A. | did not hear that from anyone at Industri al
15 Heat, LLC.
16 Q Ckay. If Industrial Heat represented to
17 I nvestors or potential investors that they had achi eved a
18 positive COP, do you have any reason to believe that those
19 reports were untrue?
20 MR, LOVAX: bjection to the form
21 THE WTNESS: | don't have know edge of that.
22 ' msorry.
23 BY MR CHAI KEN:
24 Q kay. Are you famliar with the fact that
25 the -- are you familiar wwth the term"one negawatt
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1 pl ant " ?
2 A Yes.
3 Q Are you famliar with the fact that the one
4 megawatt plant was shipped from North Carolina to Florida?
5 A | am aware of that, yes.
6 Q kay. Did IPH care or have an opinion as to
7 where it wanted the guaranteed performance test pursuant
8 to the |icense agreenent to take place?
9 A Care?
10 Q Yeah. Did it have an opinion as to, hey, we
11 really want the test to take place in North Carolina or
12 Sout h Carolina or anywhere el se?
13 A That -- that decision rested with Industrial
14 Heat, LLC. And so IPH International BV would have relied
15 on I ndustrial Heat, LLC for that.
16 Q kay. Didit make a difference to | PH whet her
17 or not there was a third party custoner involved with the
18 guar ant eed performance test?
19 A | don't recall that being a stipulation in the
20 | i cense agreenent.
21 Q Ri ght.
22 A So that decision would, again, rest with
23 | ndustrial Heat, LLC
24 Q So it didn't matter to | PH? \Whatever
25 | ndustrial Heat preferred?
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1 A To ny know edge, I PH International BV did not
2 have i nput on that decision since it rested with

3 | ndustrial Heat, LLC

4 Q Okay. Wuld you agree with me that -- well,

5 strike that.

6 At any time prior to the initiation of this

7 | awsui t, which was approximately April of 2016, did | PH
8 ever tell Dr. Rossi or Leonardo that they believed that
9 Rossi and Leonardo were in breach of the |icense

10 agreenent ?

11 A | am not aware of that conmunication, as you
12 have described it.

13 Q Okay. Did you talk to Industrial Heat about
14 t hat ?

15 A | did not.

16 Q If Leonardo had fulfilled its terns or

17 fulfilled its obligations under the |icense agreenent, who
18 woul d have been responsible for paying the $89 million?
19 Wuld it have been IPH or would it having Industrial Heat?
20 A It is nmy understanding the obligation was in
21 the |icense agreenent.
22 Q Mm hnm
23 A But | al so believe the assignnent agreenent
24 maybe referred to the obligations. And whatever -- the
25 assi gnnent agreenent should speak for itself.
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1 A | don't recall seeing the invoices that you

2 ref er enced.

3 Q Ckay. Let nme ask you to bear with ne and |

4 will read the allegations in paragraph 77 of the fourth
5 anended pl eadi ng.

6 A Ckay.

7 Q "Then his role further intensified when it,

8 al ong with Leonardo, Rossi, Johnson and Fabi ani went so
9 far as to have Bass pose as director of engineering for
10 JMP. "

11 What proof do you have with respect to this

12 al | egati on?

13 A No information other than what Industrial Heat,
14 LLC has.

15 Q Ckay. And did you talk to anyone at Industri al
16 Heat prior to today's deposition to confirmthe

17 al | egati ons?

18 A No.

19 Q Okay. Does | PH have any i ndependent know edge
20 ot her than that which IH my have with respect to this
21 al | egati on?
22 A Not that |I'm aware of.
23 Q Wul d anyone at | PH be better able to answer
24 the question | just posed?
25 A I"msorry. | can't speak for anybody el se at
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1 | PH I nternational BV.
2 Q Do you know Janes Bass?
3 A No, | don't.
4 Q Have you ever nmet James Bass?
5 A No, | have not ever net Janes Bass.
6 Q Have you ever had any conversations by phone
7 e-mail or text, and please specify which, with Janes Bass?
8 A | don't recall any.
9 Q kay. Do you know Henry Johnson?
10 A No.
11 Q Have you ever net -- have you ever been in any
12 conversation wth Henry Johnson?
13 A | don't recall any.
14 Q Have you ever received any letters, witten
15 communi cati ons, texts, please specify which, from
16 M. Johnson?
17 A | don't recall any as IPH International BV. |
18 don't recall any as IPH International BV.
19 Q And you indicated you have never net
20 M. Johnson?
21 A Correct.
22 Q And you have been never been in a neeting with
23 M. Johnson or you would have net him correct?
24 A Correct.
25 Q GCoes on to say in paragraph 77, "Leonardo,
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1 counterclains and third party clains to the extent it was
2 provided to ne by counsel.
3 Q What el se did you do?
4 A | met with counsel and discussed the docunents.
5 Q What el se? Anything el se?
6 A | don't recall anything specific.
7 Q Did you neet with anyone from I ndustrial Heat,
8 LLC to prepare for this deposition?
9 A No.
10 Q Was there a reason why you did not neet with
11 anyone from I ndustrial Heat?
12 MR, LOVAX: (bject to the formof the question.
13 THE WTNESS: | don't recall a reason.
14 BY MR NUNEZ:
15 Q Did you speak with M. Vaughn about his
16 testi nony yesterday?
17 A | don't believe we spoke about his testinony.
18 Q Did you take any part --
19 A | don't recall that specifically.
20 Q Well, his testinony was yesterday. D d you
21 speak with M. Vaughn | ast night after his deposition?
22 A W had a phone call. It was on the way to the
23 airport.
24 Q Did you tal k about this case at all?
25 A | don't renenber specifically specifics about
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1 the case. W just comuni cated that he had finished up.

2 He was on his way out of town and bid nme well.

3 Q Now, correct ne if I'"'mwong, the majority of

4 your testinony that | did hear today when you were

5 guesti oned about allegations in the conplaint, you

6 deferred to the know edge of Industrial Heat and that |PH
7 did not have any independent know edge; is that correct?
8 A CGeneral ly, yes.

9 Q Are there any areas that you were questioned

10 today that you do have or |PH has independent know edge of
11 the facts backing up the allegations in the fourth anended
12 third party conplaint?

13 A Seens | recall a question about paynent of the
14 $89 mllion.

15 Q Does | PH have any i ndependent know edge with

16 regard to the allegations concerning Fulvio Fabiani?

17 A To ny know edge, | PH International BV did not

18 engage that person directly. It is my understanding that
19 person was engaged, enployed by, whatever the form of
20 engagenent was, by Industrial Heat, LLC.
21 Q Fair enough. Because there is a count in the
22 conplaint that is just Industrial Heat versus M. Fabi ani.
23 So | am asking, does Industrial -- does |IPH have any
24 | ndependent know edge of M. Fabiani as it relates to
25 Count 4, the claimunder the Florida Deceptive and Unfair
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1 Q Did you nake any attenpt to coordi nate your

2 schedule with theirs to nake yoursel f know edgeabl e about
3 the areas of inquiry?

4 A | don't recall making an attenpt.

5 Q Did M. Darden nake any comment to you after

6 i nform ng you that you woul d be designated as the 30(b)(6)
7 w tness of how to nmake yoursel f know edgeabl e?

8 A No.

9 Q Now, other than coordinating schedules, is

10 there any other reason why you were not -- it was not

11 reasonabl e for you to becone know edgeabl e about these
12 areas of inquiry?

13 A If | understand your question, it would have
14 been duplicate effort to go through this sane infornmation
15 that they have avail able regarding these all egations.

16 Q And was that a -- and | think | asked you

17 earlier, was that a decision that you made on your own?
18 A No.

19 Q Wio made that decision? Wwo was involved in
20 maki ng t hat deci sion?
21 A Did you ask this question before?
22 Q | don't think you answered. Maybe.
23 A Pl ease repeat the question.
24 MR. NUNEZ: Can you read that back.
25 (A portion of the record was read by the
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1 reporter.)
2 MR. LOVAX: | think he wants to know what the
3 guestion is about the decision.
4 BY MR NUNEZ:
5 Q Let me -- let nme ask it. Think you just
6 testified that the reason why you did not becone or make
7 yoursel f know edgeabl e about these areas of inquiry is
8 because you thought it would be duplicative and I
9 assune -- and correct ne if | amwong -- duplicative of
10 M. Vaughn's becom ng know edgeabl e about these areas of
11 inquiry. |Is that correct? Was that your testinony?
12 A My testinony -- | believe ny testinony was that
13 | was aware that a representative of IH -- of Industrial
14 Heat, LLC would be deposed in the matter prior to ny
15 deposition and that their informati on would then be
16 avai | abl e.
17 The sane information | have referred to today
18 as their information with respect to these all egations
19 woul d have al ready been covered. That is what | neant by
20 duplicative.
21 Q Okay. My question is, who made the deci sion
22 t hat, because you thought it was duplicative, to then not
23 make yoursel f know edgeabl e about the areas of inquiry?
24 MR, LOVAX: (bjection to the formof the
25 questi on.
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Page 217

THE WTNESS: The decision -- ny recollection
iIs the -- we arrived at that through our preparation
for today by our review of the conplaint, our review

of the answer and ny neetings with counsel.

BY MR NUNEZ:
Q See, because | think that is where | am not
getting the answer. | don't know that you are necessarily

answering ny question.

So that decision was nade by yourself with the

direction of counsel? |Is that your answer?

MR, LOVAX: (bjection to the formof the
guestion. Instruct the answer to not get into any
privil eged conversations wth counsel.

THE WTNESS: And | amtrying to do that.

BY MR NUNEZ:

Q Asi de -- |leaving out counsel, who made t hat
decision that it was duplicative and that you woul d not
make yoursel f know edgeabl e about these areas of inquiry?

A Your instruction was to | eave out counsel and |
cannot | eave out counsel.

Q kay. You got counsel. Who el se?

A The deci sion was nade t hrough the review of the
conplaint, review of the second anended answer and in ny
neetings with counsel.

Q Al right. That is how | amnore |ooking for
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1 Q. Wadll, I amtryingto get at iswhat -- what
2 moneys were spent by |PH that you would be claiming in
3 thislitigation.
4 A. Themoneysthat were spent that are referenced
5 in paragraph 144.
6 Q. Sol think my -- earlier | was saying, so there
7 isnever going -- there shouldn't be a situation where |PH
8 and IH spent on the same item, line item of expense?

9 A. Thequestionrelatesto IPH Internationa BV
10 and IH.

11 Q. Yes

12 A. Andl don't -- | have not examined the ledgers

13 inthat detail to make that determination.
14 Q. Socouldthere be asituation where service
15 paymentsto USQL and Fabiani were paid both by IH and IPH

Page 224
1 and correct meif | am wrong -- you said maybe you met him
2 once?

3 A. Isadldon'trecal.

4 Q. Oh,youdon'trecal?

5 A. | might have.

6 Q. Youmight have met him. Okay. Soyou wouldn't

7 recall your conversations with him?

8 A. No

9 Q. Doyouknow, is|PH registered to do business
10 in Florida?
11  A. Nottomy knowledge.
12 Q. Andhow about the same question for North
13 Carolina? Isit registered or authorized to do business
14 in North Carolina?
?15 A. Werecently registered IPH Internationa BV

16 A. Idon'tknow that. I'm sorry. 16 with the Secretary of State of North Carolina.
17 Q. Okay. And other than the allegations set forth 17 Q. Andby "recently," isthat -- within the last
18 in paragraph 144, are there any other allegations in the 18 six months?
19 operative pleading that set forth the potential damages 19 A. Yes
20 that IPH is seeking? 20 MR. NUNEZ: Let metake abreak. | should be
21 MR. LOMAX: Objection to the form of the 21  just about done.
22 question. 22 THE VIDEOGRAPHER: We are off therecord. The
23 THE WITNESS: We referenced paragraph 98 23 timeis3:05p.m.
24  ealier. 24 (Thereupon, arecess was taken.)
25 BY MR. NUNEZ: 25 THE VIDEOGRAPHER: We are back on the record.
Page 223 Page 225
1 Q. Wadll, paragraph 98 is not a part of the FDUPTA 1 Thetimeis3:10 p.m.
2 clam,isit? 2 BY MR. NUNEZ:
3 A. ltispartof Count 1. 3 Q. Mr. Fogleman, let me-- going back to
4 Q. Right. | amjust focussing -- and | am sorry, 4 paragraph 144, we talked about that is a paragraph that
5 | didn't make that clear -- | am just focussing on 5 setsforth the damages alleged for Count 4. Now, acouple
6 Count 4, the FDUPTA claim. My client is not a part or not 6 of specificitems here: service paymentsto USQL and
7 adefendant to Count 1. 7 Fabiani, do you know whether those -- well, let me -- let
8 So going back, if we go back to Count 4, and | 8 me back up.
9 think you pointed me to paragraph 144. Are there any 9 Who would have initially made that payment or
10 other alegations in the operative pleading that set forth 10 those paymentsto USQL and Fabiani?
11 the alleged damages suffered by IPH at thehandsof USQL |11  A. My understanding Industrial Heat, LLC would
12 and Mr. Fabiani? 12 have first made those payments.
13 A. Withrespect to count -- when you say 13 Q. Do youknow -- and you have a so talked
14 "operative pleading," do you mean Count 4? 14 about -- strike that.
15 Q. | mean,yes, Count 4 -- by "operative 15 Y ou have also talked about that then at times
16 pleading," | mean the fourth amended version of the third 16 Industrial Heat would charge IPH and IPH would reimburse
17 party complaint. 17 Industrial Heat for payments, correct?
18 A. Withrespect to Count 4, | have referenced 18 A. Correct.
19 paragraph 144 as the damages. 19 Q. Doyou know whether or not IPH was charged by
20 Q. Okay. And my questionis, isthere any other 20 Industrial Heat for the service paymentsto USQL and
21 allegations that would set forth potential damages by -- 21 Fabiani?
22 suffered by IPH at the hands of USQL and Mr. Fabiani? 22 A. | believel recal seeing thosein the ledger,
23 A. Tomy knowledge, not in -- not in this 23 the charges.

24
25

pleading, with respect to Count 4.
Q. | think Mr. Aran asked you about Mr. Fabiani --

24 Q. Thatthey were? What about expense

25 reimbursementsto USQL and Fabiani? Do you know whether
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1 those were charged by Industrial Heat, LLC to IPH? 1 A. Correct.
2 A. | bélievel recal seeing thosein the ledger 2 MR.NUNEZ: Thatisall | have. | think the
3 of charges. 3  last thing iswhether Mr. Fogleman is going to read
4 Q. Andthat would include travel, apartment 4 or waive.
5 rentals, visa-related costs? 5 MR. LOMAX: We are going to read and | guess|
6 A. Youareasking very specificitems. | recall 6  asoput ontherecord that | want to designate this
7 seeing charges with references to USQL and Fabiani in the 7  deposition as confidential for purposes of, you know,
8 ledger of charges. 8  designationsthat are going to be made in the future.
9 Q. That werethen paid by -- I'm sorry. | didn't 9  Until those are worked out, we should treat
10 mean to interrupt. Go ahead. 10  everything as confidential .
11 A. I'mfinished. 11 MR. ANNESSER: We are officially objecting to
12 Q. Okay. Soif you'd seenthem in the ledger as 12 confidential designation, so we can meet and confer.
13 charges, then IPH would have reimbursed Industrial Heat 13 Wewill put that on the record.
14 for those payments? 14 THE VIDEOGRAPHER: We are off therecord. The
15 A. Correct. 15 timeis3:16 p.m.
16 Q. Andthat would be reflected in the IPH 16 (The deposition was concluded at 3:16 p.m.)
17 accounting ledger? 17
18 A. The payment for theinvoiced charges from 18
19 Industrial Heat, LLC would be reflected in the IPH 19
20 International BV ledger. 20
21 Q. Andwasthat ledger produced as part of this 21
22 litigation? 22
23 MR. LOMAX: Objection to the form of the 23
24 question. 24
25 MR. NUNEZ: I'm sorry. What isthe form 25
Page 227 Page 229
1 objection? 1 RE: ANDREA ROSSI, ET AL.v. THOMAS DARDEN, ET AL.
DEPO OF: SLOCUM HATCH FOGLEMAN
2 MR. LOMAX: How would he have knowledge of 2 TAKEN : February 14, 2017
3  that? Haveyou laid any foundation for everything i
4 that was produced as part of the litigation? EXCEPT FOR ANY CORRECTIONS
5 MR. NUNEZ: That isagood point. 5 MADE ON THE ERRATA SHEET BY
6 MR. LOMAX: Hisknowledge of IPH International 6 X'EI’D' /SCEESF':XTTEHTIEIASI\‘ASCT;L;E
7 BV? FURTHER DEPONENT SAITH NOT.
8 BY MR. NUNEZ: ! SLOCUM HATCH FOGLEMAN
9 Q. Doyou haveany knowledge of the accounting 8
10 documents provided by IPH as part of the discovery in this 13
11 case? STATEOFFLORIDA )
12 A. | haveknowledge of what you guys have shownme | 11 ) SS:
13 today. | don't recall details of the other accounting 12 ,\C,”O:,\:‘,T_E,SSE )
14 information. 13 Sworn and subscribed to before me this
15 Q. | know | wasn't going to go by each allegation, 14 PERSON ALLYdinOCf)WN RID. , 2017
16 but let'sjust take alook at 145, because it is kind of 15
17 like acatchall allegation, at least for my interpretation 16
18 of it. And thiswill be my last question or questions. 17 Notary Public in and for
19 Paragraph 145, and then there is subparagraphs " I‘_haer;fﬁe of Floridaat
20 A,B,C,D, E, Fand G. Does|PH have any independent 19
21 knowledge of the facts that support the allegationsin My commission expires:
22 paragraph 145 and its subparagraphs? 5(1)
23 A. Nottomy knowledge. 22
24 Q. Andyouwould defer to whatever knowledge gi
25 Industrial Heat, LLC has, correct? 25
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CERTI FI CATE OF QCATH OF W TNESS

STATE OF FLORI DA )
4 ) SS.
COUNTY OF M AM - DADE )

5

6 |, ELI ZABETH CORDOBA, RVR, CRR, FPR, Notary

7 Public in and for the State of Florida at Large, certify

8 that the wtness, SLOCUM HATCH FOGLEMAN, personally

9 appeared before ne on February 14, 2017 and was duly

10 sworn by ne.

11 W TNESS ny hand and official seal this

12 February 26, 2017.

13

2 E Co oD

15 ELI ZABETH CORDOBA, RWR, CRR, FPR
Notary Public, State of Florida

16 at Large

17 Not ary #EE075383

18 My comm ssion expires: 3/17/2019
19
20
21
22
23
24
25
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