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UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT
18-1122
Swartz v. PATO

RECEIVED
JUL -9 2018

MITCHELL R. SWARTZ,
United States Court of Appeals
Plaintiff- Appellant
For The Federal CircUit
v. UNITED STATES PATENT AND TRADEMARK OFFICE,
JOSEPH MATAL, Performing the Functions & Duties of Director of the US
Patent & Trademark Ofc,
Defendants- Appellees
[Appeal from the US District Court
for the Eastern District of Virginia
Alexandria Division No. 1:17-cv-482]
July 3, 2018

Motion For an Enlargement of Time
and/or For Leave to Enter Memorandum
1. This Motion to reschedule the Hearing date is based on facts within the
attached Declaration and Memorandum. The Appellant respectfully
requests that the Hearing scheduled for July 13, 2018 be delayed by to
either August 17, 2018 or August 24, 2018 for several reasons.

These

include medical reasons and events that have occurred since the
Appellant's Reply Brief was submitted, and which are very relevant to this
court.
2. If the Motion is not granted, it is respectfully requested that the
Memorandum be entered for the Hearing for the pro se Appellant.
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3.

First~

there are medical reasons. The Appellant has diabetes and a long

pre-scheduled doctor's appointment on the very day of the Hearing.
Rescheduling that will require many more months delay.
4. Second, there are two informational reasons that are developing. The

Appellant would like to inform the Federal Appellate Court that he has just
recently received the acclaimed Preparata Medal and Award by the
International Society for Condensed Matter Nuclear Science. It is named
after the brilliant Italian physicist1 and was awarded in recognition of the
Appellant1 S work which is before the Federal Appellate Court [Figure 1;
Exhibit " A"]. This is an example of even more "new" Evidence1 and how
the "Future (again) Proves the Past".
5. In addition, the Appellant has already informed the Federal court and the
federal Appellate Court that the Appellant's patent application (using
vibration of an electrode to measure hydrogen loading of a metal), the
technology of which~ WAS LATER issued to Nissan motors, has now resulted
in funding the Japanese industrial arm of this clean-energy science - the
largest impressive consortium in the

world~

funded by Nissan and the

Japanese government. The court must consider: This was first developed in
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the USA, including the first filing at the USPTO. Why did it not matter,
except in the US Constitution? What was the quid pro quo for 29 years?
6.

The Defendants are continuing to distract, harass, and discriminate

against the Appellant in other patent cases before them, taking even more
critical time while using factually false statements .

-
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Figure 1 (Exhibit ''A") -Image of the the Preparata Medal given on June 7,
2018 for the inventions/technologies which are before this court and which
the USPTO' s lawyers purport "do not exist".

7. The need for time is relevant because the appeal may be decided only on
briefs which are prejudicial against the Appellant if the court elects to not
give full consideration to the facts and issues. While the Appellee(s) has
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many counsel and an unlimited taxpayer-paid budget to spend to continue
its persecution of/discrimination against the Appellant, he is alone, pro se.
8. The need for time and for the Memorandum to be entered are relevant
because of the critical, new relevant information needed by the Federal
Appellate Court to enable it to make a more informed decision. The
Supremacy Clause demands that those in the federal government
understand that their power is limited by the US Constitution which says:
11

To promote the Progress of Science and useful Arts, by securing for

limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries." [Article 1, Section 8]
This has not happened here.
9. The Defendant's actions as discussed in the Complaint and the pleadings,
are not, and have never been, authorized by power in the Constitution.
Furthermore, on information and belief, the factually false statements of
the USPTO, and the cover-up by some at the USPTO of this technology,
both continue to this very month. The Appellant PLEADS for time and has
waited, toiled 29 years for justice in this matter.
Respectfully submitted,
Mitchell Swartz, SeD, MD, prose

Case: 18-1122

Document: 35-1

Page: 5

Filed: 07/09/2018

(5 of 19)

s

CERTIFICATE OF SERVICE (Rule 25 (d))
Appellant hereby certifies that he has mailed a copy of this to all counsel:
Attorney Nathan K. Kelley Solicitor, Mail Stop and P.O. Box 1450
Alexandria, Virginia 22313-1450

Attorney Thomas W. Krause, Deputy Solicitor, Mail Stop and P.O.
Box 1450 Alexandria, Virginia 22313-1450
Attorney Kimere Jane Kimball, U.S. Attorney's Office, Eastern
District of Virginia, 2100 Jamieson Avenue Alexandria, Virginia
22314

Certificate of Mailing
July 3, 2018
To Whom it Does Concern:
I hereby certify that this correspondence will be deposited with the
United States Postal Service by First Class Mail, postage prepaid, in
an envelope addressed to Peter R. Marksteiner, Clerk of Court
US Court of Appeals for the Federal Circuit, 717 Madison Place, NW
Washington, DC 20439 on the date below.

;?(S'
M.R. Swartz

Thank you.

July 3, 2018
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UNITED STATES COURT OF APPEALS
fREc-·,~~~o FOR THE FEDERAL CIRCUIT
18-1122
6, .~.w (;talc~ Court of Appeals
t'or thG F!Xloral Circuit

~

RECEIVED

Swartz v. PATO

JUL -g Z018

MITCHELL R. SWARTZ, Plaintiff- Appellant

United States Court of Appeals
.• For The Federal Circuit

v
UNITED STATES PATENT AND TRADEMARK OFFICE,

JOSEPH MATAL, Performing the Functions & Duties of Director of the US
Patent & Trademark Ofc, Defendants- Appellees

July 3, 2018

Declaration of Pro se Appellant

I, Mitchell R. Swartz, declare that I am a citizen of the United States of
America and the Appellant of the above-entitled action.

1. I have a Doctorate in Medicine from Harvard Medical School, and a
Doctorate of Science from the Massachusetts Institute of Technology,
where I also have other degrees. My background is in electrical
engineering, material science, electrochemistry, nuclear physics, and
medicine.
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I have worked in these fields for more than forty years, and have worked
on medical and scientific experimental projects at the Massachusetts
Institute of Technology, Massachusetts General Hospital, Harvard Medical
School, and elsewhere.

2. I respectfully request that the Hearing scheduled for July 13, 2018 be
delayed for several reasons, which include an emergent medical reason.

Mitchell R. Swartz, SeD, MD, prose
Weston, MA

I declare that all statements herein of my own knowledge are true and that all
statements made on information and belief are believed to be true; and further that
these statements are made with the knowledge that willful false statements and the
like so made are punishable by fine or imprisonment, or both, under Section 1001
of Title 18 of the United States Code.

/1~

Mitchell R. Swartz, SeD, MD, prose Weston, MA
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UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT
18-1122
Swartz v. PATO
MITCHELL R. SWARTZ,
Plaintiff- Appellant
v. UNITED STATES PATENT AND TRADEMARK OFFICE,
JOSEPH MATAL, Performing the Functions & Duties of Director of the US
Patent & Trademark Ofc,
Defendants- Appellees
[Appeal from the US District Court
for the Eastern District of Virginia
Alexandria Division No. 1:17-cv-482]
July 3, 2018

Memorandum of Appellant
1. This Memorandum also supports the Motion to reschedule the Hearing
date and add important new facts for the the court, because THIS case is
based upon "new evidence" and its importance to the Constitution and the
directives of the Supreme Court of the United States. This Memorandum is
relevant because of the critical, new relevant information needed by the
Federal Appellate Court to enable it to make a more informed decision.
2.

Second, the Appellant would like to inform the Federal Appellate Court

that he has just recently received the acclaimed Preparata Medal and
Award by the International Society for Condensed Matter Nuclear Science.
It is named after the brilliant Italian physicist, and was awarded in
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recognition of the Appellant's work which is contained in, and relevant to,
what is before the Federal Appellate Court [Figure 1; Exhibit "A"]. This is an
example of "new" Evidence, and how the "Future proves the Past".
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Figure 1 (Exhibit "B")- Image of the the Preparata Medal given on June 7,
2018 for the inventions/technologies which are before this court.

S.Third, the Appellant has already informed the Federal court and the
federal Appellate Court that the Appellant's patent application (using
vibration of an electrode to measure hydrogen loading of a metal); the
technology of which WAS LATER awarded to Nissan motors, has now
resulted in funding the Japanese industrial arm of this clean-energy science
-the largest impressive consortium in the world, funded by Nissan and the
Japanese government. The court must consider: This was first developed in
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the USA, including the first filing at the USPTO by the Appellant. Why does
it not matter except in the US Constitution? What has been the quid pro

quo to explain the discrimination/two-tiered system for 29 years?
6. Dr. David Nagel is submitting his second Declaration in above-entitled
action.

In this Declaration, Dr. Nagel again discusses observing the

reproducibility and operability of the Appellant's technology, but also
corrects factually false statements made by the Defendant(s) and/or their
counsel about him and what he taught at a video teaching conference
made by Dr. Nagel which was presented on June 7, 2018 at 8 AM Mountain
Standard Time. 200 people at the US Patent Office signed up to watch him,
and on information and belief more than 150 did.

24. Dr. Nagel: "/am very familiar with the subject of Low Energy Nuclear

Reactions (LENR), having worked in the field since 1989 and chaired the
international conferences on the subject at its 14th meeting (/CCF-14} in
Washington DC in 2008, and at its 21th meeting (/CCF-21) in Fort Collins CO
in June 2018. I also ... gave a recent teaching lecture to the USPTO."
"LENR is not a '1ringe area". There have been 21 international conferences,
18 conferences in Europe, 18 conferences in Japan and 24 conferences in
Russia on the topic. Hundreds of scientists in about two dozen countries are
working on or watching LENR. ... Operability of LENR has been
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demonstrated by the production or tritium, helium and other elements -none of which can be generated by chemical reactions. Thermal energy far
beyond what is possible from chemistry has been measured many times by
competent, well-equipped and careful scientists. That also points to the
operation of nuclear reactions. 11
24. Dr. Nagel: "I have observed the technology described by Dr Mitchell

Swartz during his open demonstration of the high-impedance aqueous
PdiD20/Pt Phusor in MIT in 2003 at the 10th international meeting (/CCF10}. Dr. Swartz is one of the leaders in the field of LENR, having published
many papers on the topic, invented two major approaches to generating
energy by LENR, and developed several techniques for confidently
measuring energy from LENR.

He was recently awarded the Preparata

Medal by the International Society for Condensed Matter Nuclear Science
for his many and important contributions to the field of LENR. 11
25. Dr. Nagel: "LENR systems operate without dangerous prompt radiation,

do not generate radioactive waste and do not produce greenhouse gases.
Many civilian applications of heat from LENR are expected. The U.S. military
would benefit greatly from the availability of small LENR generators for
both installations and forward deployments. Generating heat and electricity
in the field without a fossil fuel logistics tail would be a game changer for
the U. S. Marine Corps and Army. Over 20 companies in nine countries are
now seeking to commercialize LENR. 11
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7. The need for time is relevant because the appeal may be decided only on
briefs which are prejudicial against the Appellant if the court elects to not
give full consideration to the facts and issues. While the Appellee(s) has
many counsel and an unlimited taxpayer-paid budget to spend to continue
its persecution of/discrimination against the Appellant, he is alone, pro se.
The Appellant PLEADS for time and justice.
8. The Defendant's actions are not, and have never been, authorized by
power in the Constitution. Instead, the factually false statements of the
USPTO, and the cover-up by the USPTO of this technology, both continue to
this very month.
Respectfully submitted,

CERTIFICATE OF SERVICE (Rule 25 (d))
Appellant hereby certifies that he has mailed a copy of this Memorandum
to all counsel:

Certificate of Mailing
To Whom it Does Concern:
July 3, 2018
I hereby certify that this correspondence will be deposited with the
United States Postal Service by First Class Mail, postage prepaid, in
an envelope addressed to Peter R. Marksteiner, Clerk of Court
US Court of Appeals for the Federal Circuit, 717 Madison Place, NW
Washington, DC 20439 on the date below. Thank you. July 3, 2018
M.R. Swartz ~
-
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UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT
18-1122
Swartz v. PATO
MITCHELL R. SWARTZ,
Plaintiff- Appellant

v.
UNITED STATES PATENT AND TRADEMARK OFFICE,
JOSEPH MATAL, Performing the Functions & Duties of Director of the US
Patent & Trademark Ofc,
Defendants- Appellees
[Appeal from the US District Court
for the Eastern District of Virginia
Alexandria Division No. 1:17-cv-482]
June 27, 2018

DECLARATION OF DR. DAVID J. NAGEL
I, David J, Nagel, declare that I am a citizen of the United States or America and of the
State or Virginia, and aver as follows:

1. I earned a B.S. degree in Engineering Science (Magna Cum Laude. University of Notre
Dame. 1960). an M.S. degree in Physics (University of Maryland at College Park. 1969)
and a Ph.D. in Materials Engineering (University of Maryland at College Park, 1977)
2. I served as an Officer in the U.S. Navy with four years of active duty, 26 years of
reserve service, and three tours as a Commanding Officer, and retired in 1990 with the
rank of Captain in the U. S. Naval Reserve.
3. I also served on the civilian staff of the Naval Research laboratory as an experimental
physicist measuring x-ray emissions from nuclear weapons and plasmas, and as the
leader of a group of 150 scientists and engineers. In the former role, I am the coinventor of plasma x-ray lithography. In the latter role, I was a member of the Senior
Executive Service (ES-4).
4. I have been a Research Professor at The George Washington University for the past
19 years. I lead a research group in the LENR Energy and Spectroscopy Laboratory at our
University.
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5. I am very familiar with the subject of Low Energy Nuclear Reactions (LENR), having
worked in the field since 1989 and chaired the international conferences on the subject
at its 14th meeting (ICCF-14) in Washington DC in 2008, and at its 21th meeting (ICCF21) in Fort Collins CO in June 2018. I also have a company in this field (NUCAT Energy
LLC), have provided a commercial course on the subject, and gave a recent teaching
lecture to the USPTO.
6. I have reviewed the comments ofthe USPTO made in the above-entitled action, made
after and in response to the teaching lecture I gave on June 7, 2018.
7. There are some inaccurate and misleading comments made by the Office about my
slides, and which I will correct below.

About the Field of CF
8. The Patent Office writes:

"Accordingly, Dr. David Nagel's summary of cold fusion research, past and ongoing, is
recent evidence that even scientists within the fringe area of ca/d fusion do not have a
working theory or reproducible data."
LENR is not a "fringe area". There have been 21 international conferences, 18
conferences in Europe, 18 conferences in Japan and 24 conferences in Russia on the
topic. Hundreds of scientists in about two dozen countries are working on or watching
LENR. ICCF-21 in Colorado three weeks ago (iccf21.com) attracted about 170 people
from over 20 countries.
9. In my opinion, the field of LENR is real due to many strong experimental results from
scientists in at least ten countries over the past 29 years. Operability of LENR has been
demonstrated by the production or tritium, helium and other elements -- none of which
can be generated by chemical reactions. Thermal energy far beyond what is possible
from chemistry has been measured many times by competent, well-equipped and
careful scientists. That also points to the operation of nuclear reactions.
10. I have observed the technology described by Dr Mitchell Swartz during his open
demonstration of the high-impedance aqueous PdiD20/Pt Phusor in MIT in 2003 at the
lOth international meeting (ICCF-10). Dr. Swartz is one of the leaders in the field of
LENR, having published many papers on the topic, invented two major approaches to
generating energy by LENR, and developed several techniques for confidently measuring
energy from LENR. He was recently awarded the Preparata Medal by the International
Society for Condensed Matter Nuclear Science for his many and important contributions
to the field of LENR.
11. LENR (initially called "cold fusion 11 ) is operable and has great utility. It was invented
in the U.S. It is expected to be the basis for a new global industry. The U.S., given the
proper basis or intellectual properly, can be the global leader in the new industry.
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12. lENR systems operate without dangerous prompt radiation, do not generate
radioactive waste and do not produce greenhouse gases. Many civilian applications of
heat from lENR are expected. The U.S. military would benefit greatly from the
availability of small LENR generators for both Installations and forward deployments.
Generating heat and electricity in the field without a fossil fuel logistics tail would be a
game changer for the U.S. Marine Corps and Army. Over 20 companies in nine countries
are now seeking to commercialize LENR.

About Reproducibility
13. The Patent Office writes:
Slide 14: "Reproducibility and control or experiments remains problematic. The
mechanisms behind LENR are still not understood."
Slide 42: "LENR do occur, but are not understood."
The statement about reproducibility and control applies to many LENR experiments and
is factual. While some LENR experiments are reproducible, that does not apply to all of
them. It should be noted that reproducibility is still a problem in the large and highly
successful semiconductor industry. The yield of new and even most old chip designs is
less than 100%. That is, the production of chips lacks full reproducibility. Yet, we have
useful and commercially-successful computers of many types, routers on the internet
and in homes, cell phones and diverse other modern electronic devices.
The statement about understanding is based on what is commonly accepted as
understanding in Science. Scientific understanding normally requires both (a) clear
statements of concepts and related arguments or evidence, and (b) the acceptance of
those statements by a significant fraction of the relevant (interested and qualified)
scientific community.
14. The Patent Office writes:
Slide 37: "LENR must be reproducible, controllable and reliable before it is
commercialized ••• The wild card is when LENR will be understood, since understanding
it will make exploitation faster and better."
These statements are also factual. Products that are not reproducible, controllable and
reliable will not succeed on the market. When LENR will be understood in the normal
scientific manner, as cited above, is unknown, and can be called a "wild card", a
personal choice of words by the author Nagel.

About Theories
15. The Patent Office writes:
Slide 34: "Most of the few dozen theories about LENR have not been adequately
developed to test them against experimental results."
This is a factual statement. "Adequate" development of a theoretical concept requires
writing down the equations that embody the concept, and then doing numerical
evaluations of the equations to produce numbers for comparison with past or future
experiments.
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16. The Patent Office writes:
Slide 35: "There are dozens of theories about LENR. Most of them are very
incomplete."
This is a factual statement. 11 lncomplete" development of a theoretical concept means
that either the equations that embody the concept have not been written out, or
numerical evaluations of the equations to produce numbers for comparison with past or
future experiments have not been made.

About Funding
17. The Patent Office writes:
Slide 41 states that LENR "is not funded by the US government." Therefore, even
though Applicant relies on the fact that the US government has sanctioned/discussed
LENR funding in the past (e.g., the DTRA and DIA Reports}, Dr. Nagel points out that
the US government no longer funds cold fusion research.
Government funding is not a prerequisite for obtaining a patent. The US government
never 11Sanctioned" LENR. That was and is unnecessary, and is very unlikely to happen.
Respectfully submitted:

David J. Nagel
June 27, 2018
Research Professor
Department of Electrical and Computer Engineering
The George Washington University
nagel@gwu.edu 202-994-5293

I declare that all statements herein of my own knowledge are true. and that all
statements made on information and belief are believed to be true; and further that
these statements are made with the knowledge that willful false statements so made
are punishable by fine or imprisonment, or both, under Section 1001 or Title 18 of the
United States Code.

~
David J. Nagel

June 27, 2018
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